
• 

• 

IN RE: 

-, 
I)" ~~~L..ED ~ 

UNITED STATES DISTRICT COURT _".:' .. . :J I: CL.I{.::n 
I_.il, 

MIDDLE DISTRICT OF LOUISIANA ']7 J~;: IS F;; 2: 23 

~jl . . _--..-L 
RICNA Rtfr HARTl," 

CLfll!fmERAL ORDER 
97- \1 

MODEL EMPLOYMENT DISPUTE 
RESOLUTION PLAN 

ORDER 

IT IS ORDERED that the Model Employment Dispute Resolution Plan. attached 

hereto. is hereby ADOPTED for use by th is court 

Baton Rouge. Louisiana, June 17, 1997 . 

N V. PARKER, CHIEF JUDGE 
DOLE DISTRICT OF LOUISIANA 

7 • 
FRANK J. POLOZoLA 
UNITED STATES DISTRICT JUDGE 
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March 1997 

MODEL EMPLOYMENT DISPUTE RESOLUTION PLAN 

CHAPTER I • GENERAL PROVISIONS 

§ I Preamble 

This Plan shall be known as the Federal Judiciiii)' Model Employment Dispute Resolution 
Plan ("Model EDR PI&II" ). It was adopted by the Judicial Conference of the United States 
in order 10 provide rights and protections 10 employees of the United SUles courts which are 
comparable 10 those provided 10 legislative branch employees under the Congressional 
Acwuntability Act of 1995. 

The Plan supel>edes Appendix I ("'Discrirn.in.aon and Complaint P"roudures") of the currenl 
Judiciary Model Equal Employment Opportunity Plan ("Model £EO Plan"), e"'CC"pt for 
Section VI of Appendi", I ("Annual Report") imposing requirementl no the couru. Claims 
arising under Chapters U through VII of this Plan., or under Sections I through YO of the 
Judiciary's Model EEO Plan., shall be treated in accordance with the procedures set forth in 
Cba.p\c<" vm of this Plan. The duties oflbe court's EEO Coordinator will be assumed by the 
Employmeot Dispute Resolution Coordinator (estab lished in Section J of ChapleT vm of 
this Plan). except thai the dispute resolution dulies assigned to the EEO Coordinator under 
the Model EEO Plan will be replaced by the dispute resolution procedures set forth in 
Chapter vm of this Plan. 

This Plan is 10 be implemented in the same manner as the Model EEO Plan. Upoo approval 
of this Plan by the Judicial Conference. each court shall adopt and implemenl a plan based 
thero:oo. ArJy modification nfthis Plao by a COW"! must fL/"St be approved in ilS circuit by the 
judicial council. A copy of each plan and any subsequent modifications shall be filed with 
the Administrative Office. Ea.c.b oourt shall annually submit a repon 00 the implementation 
nf its plan to the Administrative Office for inelusion in the Director's Annual Report to the 
Judicial Conference. 

Policies adopted by individual courts pertaining In adverse action or general grievance 
proceedings that do nOI inV<lir::;e the rights and protections afforded under the Mode! £DR 
Plan are oot affected by the Plan. Fwther. local policies relating In right$ enumer1l.ted under 
the Plan !hal are nOI incoosistent with the rights and procedures established herein will not 
be affected by the Plan. 

The Model EDR Plan is not inll:llded to duplicate the protections provided for the resolution 
of complaiots of judicial officer misconduCl or disability under 28 U.S.c. § J72(c) and 
Otherwi5e ;~ imended to be the e",elusive remedy of the employee relating to rights 
eoumer1l.led under the Plan . 
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CHAPTER [1- EQUAL EMPLOYMENT OPPORTUNITY 
AND ANTI-DlSCRlMINA nON RIGHTS 

§ I General - Discriminatioo against employees based on race, color, religion. sex (includiog 
selCUal barassmeot), oatiooal origin. age (at leasl 40 years of age at the time oflhe alleged 
discriminatioo), and disability is prohibited. The righlS and prolecbOru of Sec1ions [ through 
VII of Ihe ludiciary's Model Equal Employmenl Oppommity Plan shall also apply 10 

employees_ 

§ 2 Definition _ The term "disability" means-

A. a pbysical or meow impairmeot that substantially limits One or more of the malor 
life activities of an employee. 

B. a record of sucb an impairmeot, or 

C. being regarded as baving such au impairment. 

See 42 U.Sc. § /2102(2). 

§ J S~ial provisioD ror probatioo IJId prerriaisemces officen - The age discriminatioo 
provisioo of Sectio~ I of this Cbilplf!T shall 001 app ly to the initial lUting of probation and 
pretrial semte5 offic.eo. Set Repon of the Proceedings of !.he Judicial Conferencc oflhc 
Uoited swes (Marcb 1991), pp. 16-17. 

§ , 

CHAPTERID -FAMILY AND MEDICAL LEAVE RIGHTS 

GeoH1l- Title II of the Family and Medical Leave Act of 1993, 29 U.S.c. § 2611, applies 
1(1 court empJoyoxs in tbe manne!" prescribed in Volume I-C, Chapter X. Subchapter 1630.1. 
Sec1ioo R, of tbe Guide 10 Judiciary Policies and Procedures . 

J 
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CHAPTER VI - OCCUPATIONAL SAFETY 
AND HEAL TIl PROTECTIONS 

General - Each employing office shall provide to its employees a place of employment 
which is fr~ from recognized hazards thai C3lJse or arc likely to cause death or serious 
ph)1ical ham! to employees. Complaints which seek a remedy thai is exclll5ively within the 
jurisdiction of the General SClVices Administration (MGSA") or the United Stales Postal 
Service (MUSPSM) to provide arc not cogniublc uodcr this PllLD; such requests should be 
filed dire<:tly with GSA or the USPS as appropriate. 

§ 2 (nun prolram requir£llInb • The court shall implement a program to achieve the 
prOlections SCI forth in Sectioo I of this Chapter. 

CHAPTER VII - POLYGRAPH TESTS 

§ I General- No employee may be required to take a polygrapb tcst . 

CHAPTER VIII - DISPUTE RESOLtmON PROCEDURES 

§ I G..~ procedu~ for cooJidcrltiOI1 Df aUrged violatioDs - AD employee woo claims a 
denial Dfthe rights granled under Chapters II through VII of this Plan shall seek resolution 
of such claims thrcw.gh the procedures of this Chapter. G=!er.dly. the procedur.!.l proces~ 
consists of-

A. counseling and mediation; 

B. hearing before the cb.icf judge of the court (or a designated judicial officer) in wb.ich the 
alleged violation arises ; and 

C. review of the hearing decisioo under procedures established by the judicia] council of the 
cirroit. 

§ 2 ~nera1 provisions Jlnd proltdinns 

A. Prohibition JlgainJt ",tali.tion - Complainants under this Plan have the right to be free 
from reta.liarion, coercion. or intcrferem:e becalIse of filing a complaint pursuant to this Plan. 
Likewise. any ~n wbo participates in the filing or proces$ing of a complaint.. such as an 
etnpl0'flIleol dispute resolution ooordinator, mediator, witness. representative. or co-worker. 
is aJ.w entitled to freedom from retaliation. 
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§ 5 CounKling 

A. (nilialin, a pr1l«!edin,; form.l ~uesl for counKlin,. An employee who bdieves th.t 
his or her rights under Chaplen U through VII of this Plan h.ve been viollted must finl 
request counseling. 

B. Form .nd mlnner of requests· Requcsts for counseling: 

I. are to be submined 10 the ooun's £OR CoordinalOr: 

2. must be made in writicg; aod 

3. must be made within)O cUys of the alleged violalion or withiD)O cUy, of the time 
the employee bec:.omes .ware of the alleged violatiOIl. 

C. Procedures 

I. 

2. 

J. 

•• 

Wbo mly Krve IS counselor. The counsdiDg shall be cond"uClb:! by lhe eoun's 
EDR CoordiDalOr, unless the EDR CoordiDaulr is disqualified from serving as 
counselor vnder Scetioo " of this Cbapter, or is otbCfWi.se U41vaiJable. In sucb 
iD.stances, the cbiefjudge of the coun shall designlle anolher qualified individual to 

peri"0It!I !be counseling flmclion. If the dispute involves an &JJeged violation of this 
Plan by .judicial offictJ", the pencil who oonducts the counseling ,!WI be ajudicial 
officer designaled by the chief judge. 

Purposes of COUDWD,· The purposes of the COWISeliDg slWl be to discuss the 
=ploy<:c's WOOCIlIS and elicit informatioo regarding the ouner "",biOO the employee 
believes coostirutes • violatioo; to i1dvise !be employee of his Of her rights 3.IId 
responsibilities aod!be proc:::edures of tile court applicable to the employment dispule 
raolution process; III evahwe!be matter, and to assist the employee in achieving 3.11 

wiy resolutioo of the maner. if possible . 

CODfidentiliity • All coWlSeling shall be kept wnfidC1ltial unJess the employee 
agm:s in writing to waive confidC1ltiality of the counseling pTOcc:5l for the pwpose 
of &llowiog the designlled COUIUelor to contaCl!be employing offiu or to attempt 
I resolutiOIl of the disputed miner. A wrinen record IIf .. 1I such contacts must be 
kept by the couoselor &Dd m.de available for review by the &ffcaed person(s). 

FOnD of lIdtIemellt. The EDR Coordinamr shall reduce 10 writing &Dy settlemeot 
Jcbieved during the COIlIlSeling process ~ secure the signanues of the employee. 
bis or her rcprcscowive. if &DY, and the member of the employing office who is 
authorized to COler iDto settlemcot 00 the cnploying offiu's behalf . 
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5. Form of JC'ttl~lMnl. The mediator shul reduce to writing any senlemenl a~hieved 
during the mediation process and secure the signature of the employee. his or her 
repJl':SC'ntati\'e, ifany. and the member of the employing office who is wlhonzed to 
enler into senJemenl on the employing office's behalf. 

C. Duntion of mediation period· The mediation period shall be 30 days (or a shoner period 
if mediation is concluded;u an earlier date), beginning 00 the date the request for mediation 
is received. The employee is required to attClJd al lust ODe mediatinn ses.sioo. Thereafter. 
he or she may proceed to file a complaint. 

D. Condusion of mediatioD period and norice· [f. at the end of the mediatioo period, the 
parties bave not resolved the matter thar. forms the basis of the request for mediation. the 
EDR Coordinator shall provide the employee. the employee's representative, if any, and the 
employing office with written notice that the mediatioo period bas coocluded. The ootice 
sbaIJ also infonn me employee of his or ber right to file a complaint under Section 70rthis 
Cbapler. 

§ 7 Complaint, review and bearing 

A. Complaint. Not Lau:o-than 15 days after receiving oolioe of the ClJd of the mediation period. 
an employee may file a complaint under pnx:tdures established hy the court. The complaint 
shall be in writing, ,ball identify the complainant and aU involved parties and individuals. 
and!ball SCI tonh a shon and plain statement of the compl.ainanrs claim and the relief or 
remedy being sought. The respondent sh.a.l.I he the employing office wbich would be 
responsible for redressing, correcting or abaring the violatioo(s) alleged in the complaint. 
No individual shall be named as a respondent in the complaint. 

B. Review of pleadingJ 

1. Rev>ewing official· The complaint and any other documents shall be reviewed by 
the chief judge of the court, Of by another judicial omar oftbe court designated by 
the chief judge. In the event the chief judge is disqualified under Sectioo 4 of this 
Chapter, or is unavailable 11) serve under this subsection. the revi~ng official sball 
be designata:! in =rdance with proccdure:s establisbed by the coun. In the case of 
a complainl alleging tha! an Article ill judge has v1ol;ucd rights protected by the 
Plan, that judge may elect to nave I. bearing conducted by ajudge of another court, 
as designated by the judicial council of the circuit. Any designar.ioll of a judicial 
offiar from another court to hear and decide the case shall be amlDged by agreement 
of the chief judges of the affected courts. 
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g. the ftnal decision of the cbief judge or designated judicial officer must be 
issued in writing not later than )0 days dter the conclusion of the hearing; 
md 

b. all parties. or auy aggrieved individual, shall have the right to wrioen notice 
of any action taken as a result of a hearing. 

§ 8 ~ of dec:isiOIi - A party or individual aggrieved by a final decision oCthe chief judge 
or designatcdjudicial officc:r. or by a summary dismissal of the complaint, may petition for 
review erlhat decision under procedures established by the judicial council of the circuit 
Any review will be conducted by I. judicial officer(s}, based on the record created by the 
bearing officer. and ,hal! be aiTmned ifsupponed by subswltial evidence. 

§ 9 Remedies 

A. Where judicial officers acting pun;uant to se<.:rion 7 or 8 of !his Plan fllld thai a 5ubsUDtivc 
right protected by this Plan bas beeD violated, they may order a necessary and appropriate 
remedy_ A remedy may be directed at correcting a past violatioD., prospectively insuring 
compliance with the rigblS protected by this Plan, or both. A remedy shall be tailored lIS 
closely as possible to the specific violation involved_ 

B. Remedies wb.ich may be provided to sUCCI:$Sful complainants under this Plan include, but 

Me not limited to: 

l. placement of an employee in a position previously denied; 

2. placement in a comparable alternative position; 

l. reinsUtement to I position from wb.icb previously removed; 

4. prospective promotion to a po511l0n; 

5. priority consideration for I furure promotion or position; 

6. back pay and associated benefits, including attorney's fees. where the rtaWtory 

criteria of the Back Pay Act. 5 U.S-C. § 5596, Me samfied; 

7. records modification andlor expungement; 

S. 'equitable' relief. sucb as temporary stays of adverle actions: 

9. granting of family and medicalleavc; and 

II 

1 
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Spring 1997 

Summer/Fal! 1997 

No Later Than 
December 1997 

No Later Than 
December 1998 

No Later Than 
January 1999 

Model Employment Disputc Resolution Plan 
Implementation Timetable 

Issuance of approved Model EDR Plan to thc courts 

Appropriate training, resource material. etc., made available 
to courts on administration oflocal EDR plans 

Assistance mad~ available to courts on development of local 
EDR plans 

Courts wishing to adopt the Model EDR Plan withom 
modification do so by this time and so indicate to the judicial 
council. 

Those courts making modifications to the Model EDR 
Plan submit their modified plans to the judicial council 
for approval. 

Prior to actual implementation. individual courts' EDR plans 
must make proviSIOn for certain procedures which the Model 
EDR Plan specifically identifies as areas of local court 
discretion. 

Judicial councils adopt appellale review procedures and actio 
approve any court plans that are modifications of the Model 
EDR Plan 

All plans go inlo effect; any complaints filed after this date 
arc filed under the new system 



Lssue$ That Need to Be Addressed by Courts and Judicial Councils 
As They Develop Their Employment Dispute Resolution Plans 

By indh'idual courts: 

Specific rrsponslblillies lI/rIIl/jied /11 fIre Model EDR Plall: 

• Implement a health and safety program (Chapter VL2 of the Model EOR Plan) 
Pkase note: Chapler VI ("Oc~upational Safety and Health £>roteelions") of the 
Model EOR Plan notes that each coun shall implement a program to :lchie"e 
protections that will ensure a workplace free from recognized health and safcty 
hazards. Guidance for couns on establishment of such programs wiII be 
provided in the near furure . 

• Appoint EOR coordinator(s) (Chapter Vlll.3) 
EDR Coordinator'S duties include providing infonnation to the coun and 
employees regarding the plan (Chapter V1I1.3.A) 

• Make available procedures through which a party may seek the disqualification of 
a Judicial officer, employee, or other person involved in a dispu te (Chapler VIII .4) 

• Establ ish procedures for ming a complaint (Chapler VlII.7.A) 
• Establish procedures for des ignating a hearing offic er in cases where the j udge is 

unavailable or is disqualified from serving as the hearing officer (Chapter 
VIll .7,B.l) 

Other isslles courts muy wish /0 consider: 

• Any desired modifications of the Model EOR Plan 
• Conforming revisions to the coun's CWTent EED Plan 
• Determination as 10 who will conduct mediation; provide training if necessary to 

ensure possession of mediation skills 
• Any training about the plan for managers and/or employees 
• Any desired relationship between the EDR plan and local adverse action or 

grievance plans 

By judicial councils: 

Spcclfic rcspoll5iblillies identified in the Model fDR Plall: 

• Establish procedures by which complainants may pemion for review of the 
decision of a heannll officer (Chapter V11l.8) 

• Establish procedures regarding making frnal decisions aVailable to the public 
(Chapter Vlll . IO) 

Other issues Carl/lell.f may Wish 10 com/der: 
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What types of modifications by individual courts wIll be approved (or, perhaps 
deal with on a case-by-case basis) 
Any necessary revisions to existing circuit Model EEO plans (e.g .• provision for 
complaints filed against judges La be processed under § 372(c» 

-
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