VERSUS
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SUN LIFE ASSURANC E
COMPANY OF CANABA

he cééfi?t on a motion by defendant Sun Llfe Assurance
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Both plalntlffraﬁd ﬁengent

‘ 'o ﬁne stgfement of f facts submltted by plaintiff.
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ken from 51] staf men‘fs"and responses submitted

The followmg materlal facts are fé
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1. Atall pert:nenttrme's hereto plalntlﬁ’ Dariie
estlmator by Anco lgdustrles Inc.!
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2. Sun L|fe 1ssued a group pohcy of long’ Torm d"sabitity insurance to Anco
Industrles Inc specaﬂcally group pollcy number 97890.2

......
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3. The group pohcy issued by Sun Life funded:tong.term d[sabtllty benef ts under
ar employee wétfare benet’t plan sponsored by Anco Industries Inc.?
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4. As part of hIS employ'ment bene?% faunht? was 'at all pertlnent times hereto
a pattrupant in the group poilcy |ssued by Sun Ln‘e

"i,""!_"' vy,

5. Inthe Sum mer of 4 996 'p [aintif began expenencfng cardlovascular problems.®
" ~-(-_;>..;’:¢.}$. (ft??"“!i’::;f; \':"' Fy -""
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6. On July 24 1 996‘ 'p’la:ntlt’f'sought froatment tor his cardiovascular problems
wrth Dr Carl Lufkart a board-certified cardiologist. o
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7. On January 14, 1397 piarntitf Underwent 4 al .'eft 'neart cathetenzatlon and

_ coronary arferlography, per‘formed by Dr. Lurkart and a cardiopulmonary
bypass performed by Dr C Swayze ngby
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1Statement of Uncontesfed Eadts by ptarntt (Doc. Qg, and Defendant’s Response to Plaintiff's
Statement’ of Uncontested Facts {Doc. 29) number3
AR ! I':,-_,r_*a;” R it *at“f-"s
- Statement of Uncontested Facts by p[arntn‘% (Boc. 2 and Defendant‘s Response to Plaintiff's
Statement of Uncontested Facts (Doc. 29), number 3; Statement of Uncontested Facts in Support

of Defendant's Motron for’ Summary J udgment (Doc. 20), number 2
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3Statement of Uncontested Facts n Support' of De encfant‘s Motlon for Summary Judgment (Doc.
20), number 3. o i w e el s

‘Statement of Uncontested Facts by plarntif? Doc 25 and f)efenda‘nt's Response to Plaintiff's
Statement of Uncorfésted F'acts (Doc. 29), number 3; Statement of Uncontested Facts in Support
of Defendant‘s Motzon Yor Summary Judgment (Doc 20), number 5,

"f,'t%tf AL 1;:':“ S
5Statement of Uncontested ﬁ”acts by ptamtlff Doc i and Defendant’s Response to Ptarntn‘fs
Statement of Uncontested tf“acts (Doc 29) number4
- Werdoy ",.:s.rt_»' .
“Statement of Uncontested F‘acts by p am‘tn"t’ (Doc i and Defendant S Response to Plaintiff's
Statement of Uncontes'ted F’acts (Doc 29}, number 5.
' ""‘" -, e ‘EJ '\‘f)lﬁ,, ,.urI'M *"5!9 r, Hg
"Statement of Uncontested ‘lg-"acts by p]alntn‘F Woe 253“' dbefendants Response to F’Iaintlﬁ”s
Statement of Uncontested Fa'cts (Doc 29) number 5.
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In May of 1997 Sun Llfe recelvea 5 claim ?Br lon

T

Anco tndustnes Inc., oh beha?t’ of p{erntn‘f9
e R .
10. The clalm submitted fo Sun Tife chuﬂ‘e?Té’ st‘a‘tement from Anco Industries,
Inc. which prov;ded !nformatuo_n about the empioyee the claim, and plamtiff’s
occupatron as estrmator -

- ’ s;& W RN A S

1. in the statement rovided by the T hsUranes Kdmm!stratorfor and on behalf of
Anco’ 1ndustnes lnc Lana C. Roﬁétlndlcated that, in a typical working day,
ptamtlff Spends Six hours sitting, oné& hdir standing, and one hour walking,
‘and may alternate pcsifions at will. Ms. Rohal also indicated that, in a typical
workmg day pTalntiﬂ' must bend or stoop, Féach above shouider level, lift 20-
25 |bs., or carfy 20-251bs., 8véry1/4 to 2-1/2 hours. Ms. Rohal indicated that
plalntrft is never régtiired to climb, kneel, balance, push or pull, or craw! or
crouch, in hls occupa’uon

9.

. S .’: .) ':‘_.}.m.i:;“ A
12.  The clalm submrtted to Sun Life mciudeét"g statement from plaintiff whrch

provlded personaT information” as ‘Well 48 information about his condition,
treatment, and r recovery Plaintiff mdrcated that hIS condition was caused by
stress re!ated to h|s occupationﬂ o

ohat Insurance Admmlstrator for Anco
Industries, Inc., to Sun Life Assurance Company of Canada Group Long Term Disability Claims,
Bates Document 0267, submitted by plaintiffand defendant. See also Correspondence dated June
27, 1697 from Ms. Rohat fo'Mr. Gaurav Sawhney of Sun Life, indicating that, as of Monday, June
30, 1997, plaintiff would noToriger be an active emptoyee of Anco tndustnes Inc., Bates Document
262 submitted by pla:ntrff
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*Statement of Uncontested ?acts in Suoﬁgnf gt 55 and t’s motton for Summary Judgment (Doc.

20) number?’ T R L
- T ™
"°Long Term Dlsabtlrfy Cta:m'""Statement Bateé Docur”ﬁénts 570 é?’t submltted by defendant.
' a*l f“( Uy |
Il el

"Long Term Dlsab!llty CTalm étatement“gates I‘_’Jocume th% 571 submltted by defendant. Also
Statement of Uncontested Facts in Support of Defendant's Mot:on for Summary Judgment (Doc
20), number8 T ) “""' PR R
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12Long Term Dlsabztlty Ctalm ‘étatementv Bafés bcurr:'ént

Bates Document 269 submttted by ptamtitt
; . \ o ?‘ﬁl‘-'l‘wr' : = \‘ e f, o o

S 57’2-575 'sut)mitted by defendant, and




13, The “claim submitted to ‘Sun Life maltide: “an “Attending Physician’s

Statement” by Dr." LliKart, Who hiad Tast éxamined plaintiff on April 7, 1997.
Dr, Lukart classifled plaintif’s flnctiorial capacity as a Class 3 (Marked
Limitation)™ and his physical Tmpaifhiit 55 a Class 4 (Moderate limitation of
functional capacity; capable of clerical/administrative (sedentary) activity).™
- Dr. Luikart als¢ noted plaintiffs mental condition as sfightly impaired. Dr.
Luikart stated that plaintiff would never fécovsr siifficiently to perform either
full-time or part-imé etfiploymeént duties.®
R e PREACANE T AR T

14.  The claim submitted t “Sun Life included an "Atiending Physician’s
Statement” by Dr. Rigby, who had Tast exafified plaintiff on February 6, 1997.
Dr. Rigby classifiéd plaintiff’s “functional ‘capacity as a Class 2 (Stight
imitation) and his physical impairment as a Class 2 (Medium manual activity).
Dr. Rigby noted that plaintiff wolild recover sufficiently to perform full-time
duties associated with his occupation within four to six months, if he were
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placed in a less stressful envirohment,'®
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15 On June 24, 1907, Su oved the claim for long term disability
beneﬁ‘ts.1?‘_ . T - AR et TR
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“The form indicates a scale from Class 1 ?Wo i‘r‘nﬁ:ahoﬁﬁo Class 4" (Complete Limitation),

LSRR e R SR BRI T T
{6 o Severe natation.

e S R S S TR e
"“Attending Physician’s ‘Statement complated by Dr. Garl Luikafi. Bates Documents 279-973
submitted by plaintiff, and 676-577 submitted by defendant. Also Statement of Uncontested Facts
in Support of Deféndant’s Motion f6r Surithary Judgment (Doc. 20), number 12: Statement of

Uncontested Facts by plaintiff (Doc. 25), and Defendant's Response to Plaintiffs Statement of
Uncontested Facts (Doc. 28], nufber 7. = - A ‘

14 T DR AP DT RN Y SO
The form indicates a'scale from No fi
e .‘..‘.“-:,I'x:-_u‘:;;.--;—;-e, -
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"*Attending Physician’s Statement completed by Dr. C."Swayze Rigby, Bates Documents 292-203
submitted by plainfiff, and 597-598 submitted by defendant. Also Statement of Uncontested Facts
In Support of Defendant's Motion for SuRimary Judgment (Doc. 20), number 11.

e r i g ORI A e e g e B G .
"Correspondence dafed June 24, 1897 Hom 'éa&fa%/fgaWhmnéy, Claims Specialist, Group LTD
Claims, Sun Life of Canada, Bates Documents 263-264 submitted by plaintiff, and 556-557
submitted by defendant. "Also Statement of Uncontested Facts in Support of Defendant's Motion
for Summary Judgment {Doc. 20), iumbér 13; Statement of Uncontested Facts by plaintiff (Doc.
25), and Defendant’s Response 16 Plaintiff's Stateméfit of Uncontested Facts (Doc. 29), number
g LR T R . .
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" 186, F’talntitfrecerved dlsabrﬁtybene
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17. in February of TQQé Sun Lite received anotﬁer Atteno‘mg Physician’s

e e

Statement” by Dr. Lulkart, dated”Febr'uaryS 1888. Dr. Luikart indicated that,

W eI TE)

as of his Iast exammatlon of pTarntlﬁ" in Decémbeéiof 1997, piaintiff's condition
and prognosrs remained Unchanged and was not expected to change. Dr.
Luikart indicafed’ that _ptamtiff will hever be able to return to work, either full-

time or part tlme T

' i e éﬁ‘f—?fr}’&f
18. On February 13: 1998 the Social ecurity Admlmstratlon mformed plaintiff

that he did nat glialify for bénefits'bécaiise he was hot considered disabled

under the rules ‘of the Social Security Admmlstrairon 20
P RS
S Lk

19. After recelvm ] the decrsron of the’ Socra‘f"Securlty Adm;nlstration Sun Life
_requested additional médical records from Dr Luikart, “Sun Life thereafter
recéived medical fécords fror
through June of 19?9‘7@r ‘

20, On Aprrl 13 1998 'gun th’e requested additional medlcat records from June
of 1997thro th the daté ofthe’ request. On'April 27, 1998, Sun Life received
a medical nof9 by Dr. Tuikart dated December 1, 1597 wh;ch indicated that
plamt:ff was' ' domg qurte well, “He Bt f'ence a2

*Statement of Uncontesfed F”acts by plarntlf? '(50002“?33 and Defendant’s Response to Plaintiff's
. Statement of Unconfested“ Facts (Doc 29) Rurmber 9.
."E ;
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15‘Attendmg Phys:cran s Staterﬁent Omp eted by Dr. Lurkart Bates Ijocuments 535-536 submitted
by defendant. Statement of Unconfested Facts by plaintiff (Doc, 25), and Defendant’s Response
to Plamtn‘f’s Statement of Uncontested’ Facts (Doc. 29), number 1.
g X "’t:‘i 4 &'2"'.5."}\‘, v """gﬁé‘;\'&; g ,)_Q&‘,. %:?"E ’\F‘“"v“ vt e e

2"Statement of Uncontested Facts in Suppbrt of Defendant’s Motlon for Summary Judgment (Doc.
20), number 14. "Also Corrésponderics dafed Februaty 13, 1998 from Horace L. Dickerson,
Regional Commissioner, Social Secunty Admrmstrat!on to piarntn‘f Bates Documents 531-534
submitted by pla:ntrff and by defendant o

,.
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2'Request for medical records a”'dMarth 4"&?9'9@“ @ate Documenf 52@ submitted by defendant.
Also Statement of Uncontestéd Facts in Support of Defendant’s Motton for Summary Judgment
(Doc. 20), numbers 15 throu“%h 20,7 e T e
22Correspondence dated prfT ‘i 37 ] 998 f’rornECara eﬁsé"ALH5 Assocrafe Slaims Adjuster, Sun
Life of Canada, to Carl LeiKart [sic] MD, and Medical note by Dr. Luikart for December 1, 1997
office visit dated Decomber 3, 1657, Bates Documants 464- 465, submitted by plaintiff and
defendant, Also Statement o of Uncontesfed Facls i Suppoft of Defendant's Motion for Summary

Judgment (Doc. 20) numbers 2‘T~
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21, In cofrresf;jpdn'c:iéac:fé"ﬁéied_ May 50, 1988, &un (ife, throtgh Julie Sheerin,
Associate Claims Administrator, informed plaintiff that,
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- “In reviewing _‘,elgﬁ of the i_n_t_:;)r‘matfbn submitted, it has been

-determined that there is ot efidugh objective medical

- evidence to support 8 coRtinting disabliity. Dr. Luikart
- provided his fast treatmight tiote 6f Decéniber 1, 1997...

R P B TR A
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" "Based on review of Dr, Luikart's notes it would appear

that youi sholild be able'to pérfori the material duties of
. your Bwn'ccupation.,. T T -
. ol 1 - U -'.‘.“ SR E

'Qui;

SR e 1 NS r.vi'u:qj. 5 .‘-'_"‘ C
~"We have paid berjléﬂ‘its hrough May 31, 1898, No further
benefits” can’~ be “pald 'liniéss "additional medical
. documéntation” Is “re€éivéd providing objective
 dooumentation of disabllity™ ™~ © "
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22.  In correspandence dated May 26, 1998 to Sun Life through Ms. Sheerin, Dr.

Luikart explained:

G WY e B R T L e g L
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“...a single note in the ‘course of a patient’s illness is not
. -~ LR i R S I B R A T i T S .
enough to Judgé thé lorig Term statlis 6f a patient...
e Cetn X w0 2

i

: 7,

g

ha

- Tk
Wk

. L e e E
TSR % gt g e
~ltis clear that this man, indéed,
did not Bulld the fence Rimsalt.
T e e e e e

o a T e BTN T et LT g e
-“If gne looks at the coiifse of Mr. Jonnson:

enice built, but he

ASEr
_ the ¢ Xe clearly from the
s L, E e e ey AR Ay MR, et e, e . .
‘'standpoint of his coronary artéry disease and subseqlent
urgent double vessel bypass..., this man is clearly in my
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2Correspondence dated May 20," 1998 froL S Lifelfﬁough ‘Julie Sheerin, Associate Claims
Administrator, to plaintiff, Batés Document 461-462 submitted by plaintiff and defendant. Also
Statement of Unconfested Fadts in Supporf of Défendant's Motion for Summary Judgment (Doc.
20), numbers 23 arid 24; Staténisnt of Undotitésted Facts by plaintiff (Doc. 25), and Defendant's

Response to Plaintiff's Statemént of Uncofifested Facts (Doc. 29), number 12.
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Correspondence dated May 26, 1698 from Dr. Lulkart fo Sun Life though Julie Sheerin, Associate
Clalms Administrafor, Bates Document 455-456 submitted by plaintiff and defendant. Also
Statement of Uncontested Facts in Supporf of Defendant's Motion for Summary Judgment (Doc.
20), number 25; Stateimient of Uncontested Facts by piaintiff (Doc. 25), and Defendant’s Response
to Plaintiff's Statemient of Uricontésted Facts (Doc. 29), number 14.
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23, On June 17, :‘t'Q'@'S';"'Sdrr‘.\?‘t;it'je‘redues ed that f)r Mark Frredman review the
medical records and other information submitted by plaintiff, his health care
provrders and Anco !ndusfnes Tnc Dr Fnedman noted:

' “Off:ce notes through éfg"f do not document' any cardiac
;problems 28 angrna “shorthess™of breath, etc. No

- records to document any orgoing dlsabillty due to elther
| sUbjectrve symptoms or oB'ecflve tests o

- ..A,«r. ; R T e
T .
‘Op:nron No ewdence of ongomg cardlac d|sabtl|ty w25
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24, In correspondence dated July’ 2 iIQ Sun Llfe lnformed p!arntlff that:

& 1. ‘- ‘*, wst&ﬁ\“ J,'-‘..g-.
“We have completed our review ot your claim for dlsablhty

benefits and” made a final determination. Our review has
Onciuded that you are no’t elrgibTe for benet"ts beyond

nnnnn

SIEmT G
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“The pohcy under whlcb you are covered deF nes dlsabrirty
as follows o :

SRR .
‘,.r,( a,

‘an Emp!oyee is Totaf/y 5:§ébled i e is ina continuots
state of mcapacrfy ‘due fto” illness which continues
z‘hroughout the Elimination Period and thereafter prevents
-him from’ perforrmng the materral dutres of hrs Regular

s ker

B _Occupatron

_g_

N LR
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SR
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| .“We have"asked our mé ;‘E;éf consultant 1o review Dr.
‘ Lurkart's medzcal records and lefter dated May 26, 1998.
Based on this rewew we_ T‘nd no objectwe evrdenoe of
'A,ongoing drsabmty 5“ o .
It shoutd be noted that our de0|5|on to deny further

_ benef‘ts Is not based on a single’ office Visit note -
o . o FooN !‘ l'-gf "FF T

LS

A
N F .; 1"1&

“Atthough you may' have a condltlon the restncttons and
‘l|m|tat|ons from this condltlon woutd not at thls time

ls"‘..rrp,ﬁ.

S)edical Review Wlfh June “li'?' ‘f QQS re erraT dafeto INairSen 6 Dr: Eriedman”, Bates Document
446 submitted by plaintiff and defendant. Also Statement of Uncontested Facts in Support of
Defendant's MOthh for Summary Judgment (Doc 20) numbers 26 and 27.

¥




o : ..‘.‘ 3k

prevent you'from perféorm’t‘ng“the mater:dt'dutres of your
© OWNR"G cupéhon which'is considered sedentary based on

" the Job _diesch"t:on\ p“rowd" "‘d by your employer 26

2t it

'25. On August? 1658 ptamtl ‘through counseT su l’ﬂ!tt@d “ acomprehensrve

: responsé to [Sun Lite’s] Tetter 'of July 2, 1998, a ‘notice of claim’ under

" Louisiana law and z a final demand before instituting suit to have [plaintiff's]

benefits rejnstat‘ " Cotinsel for plaintiff réquestéd “...that Sun Life seriously
recohstder its posmon and remsfate '['ptalntlﬁ] |mmed!ately ne

i, ) -"-" FALRLS t.-“qs'.i'.f'_n Hieg (g 31 1

26. In correspondence dated ‘dctoBer 8, 1 998 from Sun Llfe to counsel for

pialntaff Diane” J. "Marino, ALHC, HIA, Claims Manager, indicated that,

.[w]hile Mr. Johnson"was initially disabled, ali medical evidence indicates

that he recovered fromi the dlsabllng event and subsequent surgery. This is

further supportedwb "the Sodial Secutity declination in February, 1998." Sun

Life also |nd|cated that it had rof received “...objective test results or other

medical data that I, "Johnsdn cbnt" filiss T Siiffer from a cardiac impairment

to the &dert Hhet fig' 12,01 vas Incapabte of retiirfiing to work in his regular
.occupatlon 2k ' e

& ,.-,.;;
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27. After pla;nttﬁ’ ﬁted' sunt on OctoBer:‘l g 1 998 the' partles agreed that plaintiff
; would be allowed to submlt add:tlonal lnformatfon to Sun Llfe for its review

f—a i T,

26Correspondence dated Jur)x2 " t 998 ﬁrom Sun’ Llfe tﬁough Juhe Sheerln Associate Claims
" Administrator, to piamtn‘f Bates Document 444-445 submitted by plaintiff and defendant. Also
Statement of Uncontested Fadts in"SUppoFt of Defendant’s Motion for Summary Judgment (Doc.
20), number 28; Statement 6f Uncontested Facts by plaintiff (Doc. 28), and Defendant's Response
to Ptalntiff‘s Statement of Uncontested Facts {Doc. 29), number 16,
X ”n S,:" £ 1.,_’]“:2 v »rwh,’«‘, P

27Correspondence ated Au ust 7, 1995’krg;rr}t\counse or pialntlﬁ'to defendant Bates Documents
23-26 submitted by plaintiff and defendant. Also Statement of Uncontested Facts in Support of
Defendant's Motion forSummaryJudgment(Doc 20), number 29; Statement of Uncontested Facts
by plaintiff (Doc. 255, and Defenda"t's ‘Fiesponse to Plamt;ff's Statement of Uncontested Facts
(Doc. 29), number 17.

.r ~ N ,,7 \/L-‘Irv '”a?-)-“ ,.u ’ vLr
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: 213CorreSpondence dated Oct‘ober 8 ‘Fé@B from’ 'éun‘}LrFe through D|ane J Mar!no ALHC, HIA,
Claims Manager {0’ cotifisel for plaintiff, Bates Documents 10-11 submitted by ptamtn‘f and
defendant, Also Statemenf of Uncontested Facts in Support of Defendant’s Motion for Summary
Judgment (Doc. 20), nimbeér 50, §tafement of Uncontested Facts by plaintiff (Doc. 25), and
Defendant’ s Response to F’Ialntlff's Statement of’ Uncontested Facts (Doc. 29) number 19.
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and cons:deration regardmg the ctalm by ptarnhff for dlsabt!rty benefits, and
the Court :ssued an “order recognrzmg  that agreement 2
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28. On December ‘15 T999“Dr Luikart et foﬂow-up examination of
plaintiff. Dr. Luikart noted an impression 6f “Corohary artery disease - S/P
coronary. bypass surgery — - cOmpensated at this time with residual disabiiity
of contlnued lntermattent “chest “discomfort and marked exertional
breathlessness 2 Br. Luikart also notéd that the “Treddmill test from October
1988 [src] reveaf d diminished's exert|onaTtoferance v

(23

iR

. Bt ot ? m it
29. On December 16, 1999, Dr. kaa%m%n d hIS If‘ebruary 3 1998 Attending
Physician’s Stafement to teflect completion of Section' 8 of the form. On
January 10 2000 Dr Luakart |ssued a §tatement rndicating that:

';,Q r‘D "'a’- T

ué,

: In my éstim t|on' [ptamtlft] is totaﬁy' and permanently
_ _dlsablediand Spec_lf caﬂy cannot work any occupatlon

R S T R

SR AR

L iThe fact that'at tﬁermoment in'a restlng State. that his

TAITE e Yot L b BT

* cardiac exammatlon "does not fefiect a deccmpensated

:;ﬂ- PP AR T

4 'cardlac condrtlon ren‘]alns completely consistent with the
“. fact that he'is pefm‘arn’énﬂy and fofally disabled on the
, basls of hrs 1scbemic heart diseasé. Theré is no question
: thatif he were trysic] and do Fiich of anytfiing, he would
" have s1gnrfcant probfems ‘doing "so” and there is no
qUeatron that‘ hls myocardiaf necrosrs |s indeed

perman'ent‘ A o e

'. - ; 3 sty ‘?n. r;f o
Dr. kaart attacbed the a_rr_te_nded f(ttendmg F’hysrcran s Statement to his
narratlve ' il bt

ry e

29Doc 15.
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*0ffice Visit of December 15 TQQQ notes_"g'atedeecemBer 21’*1999 by Dr Lulkart Plaintiff's

Exhibit 10. oo

R &( F\ % ,“ %
r”t’:orrespondence dated January ’IU ?2 OD from D“ i ka wﬁh amended February 3, 1998

Attending Physician’s Statement, Plaintiff's Exhibit 8. Also Statement of Uncontested Facts in
Support of Defendant’s Mofion for Surinary Judgment (Doc. 20), number 33; Statement of
Uncontested Facts by plaintiff (Doc. 25), and Defendant’s Response to Plalntrff‘s Statement of
Uncontested F'acts (Doc 29), numbers 30°afd 31,
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30.  Following the report by DF. Lu?kéé% 'ﬁfé”iﬁti?f‘%kﬁfé Was reviewed by Valerie R.
‘Kaufman, MD, FACC,"AVP aiid Medical Director for Sun Life. On February
25, 2000, Dr. kqﬁfﬁ%lﬁ‘ih”ﬁé‘é‘féﬂ”fﬁwﬂ"‘M“r'.'f]bﬁh%bﬁ Ras significant coronary
artery disease... Based on the information in our file, he should be restricted
from sustained heavy physical exertion. Ofher restrictions and limitations are
informafion inourfile™

not supported by the
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31.  On March 20, 2000, after further review of plaintitf's filé and information
~ submitted, Dr.” Kaufman' récomimanded *..restricting Mr. Johnson from
sustained heaby physical exertion, espadially litting and straining. The test
results are consistent with tie ability to perforni‘a sedentary job or light duty
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~*Mr, Johrison should be ‘able to perform3-4 mets on a
sustained basis, " This would indlude” (not limited to)
- activities siich as sfockiig shelves (ight objects), light
.Wélding, light carpentry, auto fepair, papef hanging, brick

" laying, plastering, machire asserbly, walking at 3mph on
level gratind. 'In’ my opinion, Mr. Johnson could perform

- sedenarybr‘"ifghf“ duty jobs according o thé definitions in

*“the Guide for Occupational Exploration. Occasional travel
by ustial éonveyances {train, plane. aufomiobile), should

_ be’okay. Hé should be ablé to walk at a moderate pace
© o level ground. " Climbing Hils, éfc could be done
- octasionally. but Hiot Tor Sxiéided périods of fime.
[Occasionally climbing of 3 ladder should also be okay.”
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**Memorandum dated February 25, 2060 from Valerle Kaufman, Mb fo LeeAnn Prior, LTD Claims,

Bates Documents 719-720, submitted by plaitiff and defendant. Aiso Statement of Uncontested

Facts in Support of Defendant’s Motion for SUmmary Judgiment (Doc. 20), numbers 34 and 36.
IREE T i e

*Memorandum dated March 20, 25(}0 from Valerle Kaufman, MD to L&eAnn Prior, LTD Claims,

Bates Document 889 submitted by plainti#f and defendant. Also Statement of Uncontested Facts

in Support of Defendant’s Motion for Stmmiary Judgment {Déc. 20), number 39.
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33. On Aprll 14 ?’0 0, Sun’ L[fe hrouth Leehnn F’rlor Clalms Consultant,
informed plaintiff that a final determination had been made that plaintiff was
not eligible to recéive long'terin disabilify benefits and that an extension of
benet“ ts beyond May 31 1 998 would not be awarded s
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iion as to total drsabrlrty expressed by his treating
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35Correspondence dated AprtTM 5000 from LeeAnn I’3norto cgunse'l for plarntlff Bates Documents
677-681 submitted by ptamf‘ ff and defendant.” Also Statement of Uncontested Facts in Support of
Defendant's MotronforSummaryJudgment {Doc. 20), number 42; Statement of Uncontested Facts
by plaintiff (Doc. 25), and Defendant‘s Response to Plarntlff's Statement of Uncontested Facts
(Doc. 29), number 37 T
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*Plaintiff clatms that he was Unaware that Saction 8 of the‘/f\ttendmg Phys:man s Statement of

- February, 1999, was iéft blank by Dr. Luikart Gt the deposition of LeeAnn Prior on October 27,
1999. Plaintiff atso claims thafthe decision by ‘Sun Life fo discontinue benefits was based in part
on an errant nofe (“ e., that pfamtlff bU|ft afence). ~TT
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...any plan, fund, or program estabhshed or maintained by an employer. . . to
the extent that siich plan, fund, or program wag established or is maintained for the
purpose of prow&mg for fts partlc:panfs of thelr beneficiaries through the purchase
of insurance 2 or othe "rvgi_ce . benefits in the event of . drsabllrty ”
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AcA S r . .
»<,4 “é‘ef-' . 13.-.% o Wr( ;‘,-_: RN

t\.\? (‘

*Vega v. Nat Llfe lns Servqi‘cevsﬂ, Inc., 188 A 3d 28'%(5‘“ Clr 1999)
Ll : .‘M\‘* % -t d

e pat e

Doc. 15.



m‘
julaﬁ ﬂ,!.\r B ST

rw %
féviews that decr5|on upon the entire

.%ggmfv ﬂf«‘ggg‘ﬂ

ﬁlv!‘lr.“‘

P 12 MY w»”“._
R :r" : X L.S’Pﬁ—"ﬁ? 7).%?»

uwv»-a, e '-'-'\.-‘,,,{: B

record avar?abie to the admrnrstrator or f ducr_ ry

9 W
,‘}3; gl

ny :R e
ol Y c.u; '5!;«_ l"#'w X
pialntrff quahﬁes t'orlong term d|sa5|1 ec“au‘se it determ:nes ehg:blltty for
benet"ts as clalm t“ducyary e ln“s'lir"er mu's’t pa)‘/&benefys tound to be due. Piamtlff
£ TR
T3 ‘ ; s

3 f-):’i\fﬂ“ ;.
argues that th:s Court shoufd therefore empToy a ess deferentra! abuse of dlscretron

Grcr Sl GRS

standard when revrewrng fhe clarms process and'* uTtlmate'decrsron by Sun Life. in

Ll (7 TR % r&mﬂﬁx‘ ’\-" “y A ( ,’ . -
'_ Ml_.x*'e utg{uah
%ruc the Supreme Court hetd that in

13; P T P TR
T,

o .
Ian addmlnrstrator who is also the insurer

s RS o

i oy " RN A g i
whether there [s an abuse o i The‘F‘ltth%Ctrcmt‘applies a shdmg scale”
"} '. .

rv"r A !.;- -

¥ ha )

in rev:ewmg suoh decrsl ‘ tewd?enoe vtrlth respect to the
e ;_,v',(c AT ERLs
degree of the conﬂrct f_t is 2 the adminlstrators deC|S|on with

R tg-_r-v, .
. PEREP

i*}" s ‘: IRy , R ¢
ke 1?&%! f’i&:“#;ﬁ‘h ,,séj T
only a mod:cum Tess deterence han we 0 erwise would. Here plaintiff has
_— h i 4 &4 ”"féﬁﬂ- :-i-t,i’-“ q*rr‘ s
,.ﬁg 5
produced no evrdence except" th“un Lifeis the plan 2 dmsnistrator and also the
i e N e S

R e S B B B e Y TR
insurer. Thus the decrsron is revrewsd accor; ing to the sftdrng scale standard of
. " () f"‘t?GAQ‘fJ "F Eig

:L

N . Ly VT XS ‘.\.¢
=.x gy 1M’, ‘_‘
-r _,.:‘] e Sl




In apptymgthe abuse of dlscretlonfs?andard the (foufrt anaiyzes whether the

R 2 o

k {i"}'c Atad i
tfa he demsmn on ellglblhty is

; [
r‘v ‘l]"

plan fi ductary acted arbltranfy e. "

1 ATy e

.:NV“‘_‘ Ty

. a . &
supported by substantla evidence and |s nofg
g _

rroneous aeha rﬁatter of law, it will be

-\‘

upheld.* An arb;trary decas:on s ohe ms

.:w....-\ e

the known facts and the Hodtaton ot Be

YO
Ak

ST by o

o L4 '“.k, --"" .
ot'wa[h her the defendant arbltrarily and

wae‘ not'disgbled aecord;ng to the plan

;1! RSP 5
on theﬁqﬂ"eé‘f

....'u.,na

R

: o wats
";.,,-!‘v.l.;“ i

ok

E iSA plan or a claim

) o ,’l i
under any type ot pohcy, regularly Inves’ngafes an
""."-.’r-dﬂ’ "? ‘l{ﬁrﬂibEﬁ T
the busnness that fhey are in, Every msurer employs underwrlters to estimate the

= NG ,.':
i’s“ )i}wa,. 5 1%

”..'“)? srk-| o R E
- atnount of claems Wthh may Be ant;e;pate dtﬁe insurer then fxes its premtums
"f‘.- C "'\a L‘ u,_n' Y
R

"“:r" --$§‘s‘?5 ..*:d.; .
fi m:ated fr: aims Eﬂﬁs the expenses of the com pa ny

z..“ "tv'; é@ﬁ; TG
f%or profit. ﬁnsu

.'_a f‘(” " + -
".'E.z G "-':-'X

claims regularly thaf is their busmess and th_at is Wi

J pays or denies ciatms That is

r,._,

atan amOUnt suf‘Fment topay ailes

t\ rrr) e

hsy they estabilsh reserves, No
‘b-rr gy 1S

et

smgle cIalm 1n the ordmary caseﬁll srgnrt‘canﬂy f'rhpact‘thef’nan(:la! condition of a

; P
ol S
Ep

' o S B |
51Dowdenv Blue Cross &:%_fue §hleldo ‘i‘exas DA 5‘“ Cir. 1997); Sweatman v.
‘3§"‘F’3d'5’94( i Ctr 1994)

e
Rt T M g

g Wl - U : . AP )
P RS X - L2 - PRI B . . s M maad ee en B



% -‘ 'i)u‘u.‘g“é q ’\3'
- for SUSptCtO’ﬂ tn the absence of ccncrete ewflence ef tmpreper acttcn
\: e n:tv 4 ?,\..- ‘y z.,r-\’ﬁk \U;Q : ‘sg“ r\" ,‘_ .
el & { -ﬂ an

Plarntlff argues thafﬁ Sunlrfe \fvas arb ré‘?yma’rfd&%événcmus m_lts reliance on the

"\-1 3

; d‘mmrstrat:on i't is undlsputed that when it

xla y-m‘ >

learned that the SocraI_Secunty'Adh' ‘ﬁi&%}t‘r‘a“ion héa’c':‘!

& ’ygu

j *f"%%p;‘{ner £
Johnson Sun ere reopened_lts mveetigatlon of hrs clalm by requestlng add;trona!

A3 LN ST :
.' ! RNRR it
medical mformatron.; Clearty,_‘ the aémlnrstrator of an EF{ISA ptan cannot rest his
decision on a cla:m for Ben?ef‘"s uncfer the E_)Tan upon the determlnatzon of a Social
" \_"; . THES "{_(“\KJ il . -ﬁ»’«-‘

R l(‘ii’f%,'s
_f‘i Frrst dependrng Uy

s ~:r, : i
the two prcceedsngs is ho neceesar'.

to hold that a plan admrnistrator or f“dumary must Follow a benef‘t determsnatlon by
v - . " l‘,\t, 13}“ : .‘ &{.’ : "..

. ¥ . \‘.4; E’ W i; iy .
the Soctal Secur[ty Admanzstratron b A[thougﬁh the Soclal _Securtty determtnatlon

,"Grv-l

should be a non-factor n the pfan %dmlnt
L}_; ‘ . & HU'*’. i

e J.z‘tg.’i‘ LA ARY

certalnly a cause for urt er mvest;gatlon o

- e DR T g o
**Milson v. St. Luke E tsc al Hosp., 71 F. gﬁép 5y 63&4{8 D.Tex ,’TQQQ) (Holding that plan

Pl
administrator did not abuse Hpscretton by making detémiination which “conflicted with Social

Security Admtmsfratlon demsron to award d" sab”frty ‘benefits).”

4;.

" 54'3 i »,-,

LIV

“Milson, 71 F. Supp 2d at 639 . 2 crimg An«ferson V. Operatwe F’Iasterers and Cement
Masons' international Assoc.’ Local No. 12 Beision and Welfare Plans, 991 F.2d 356 (7"
Cir.1993); Madden v.ITT Lohg Term" ﬁ"saﬁ'rf'ty Plan for Salaried Employees 814 F.2d 1279,
1286 (9th Cir. 1690 (}C[i‘lf Madden s argument were coiTect, ERISA fiduciaries would be stripped of
all administrative discrefion, a as they would be reguwe& to Tollow the Bepartment of Health and
Human Services' decrsrons regardmg socra'_i Security bengtits, éven where the Plan determines
benefits under dn‘ferent sfan 'aids or the ‘medical eviderice presented is to the contrary .
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Sun Lsfe s medroal Q;recton Who |s a cardro!l,ogist reviewed all lhe medrcal
-evidence presenteg“tq sun i_rfe b;,LMr Johnson and your office as well as
' addltlonal medical jsicl recerved drrectlerom Dr. Lurkart Mr. Johnson was

released from the bosprtal in Jalr uary 1997 and h|s post~operattve course

appeared to'be uncomprcated Ffollow up VISItS of 2/5/97 3/2/97, 3/31/97,
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and no shortness threath Dr Smlyze ngby, the surgeon who performed
the bypass procedure stated that Mr. Johnson could return to work on
4/6/97. An aftending physician statement from Dr. Luikart dated 2/3/98
indicated thaf Mr. Johnson was still [ disahled due o shortness of breath with
exertion and Jnterm;ttept angina, bt but his eatlier office notes do not identify
any srgnlfoant problems chest paln or shortness of breath L
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Addltuonal oﬁ'" ice nqtes requested from Dr. Luikart by Sun Life's medlcal
director were recelved and are qsteQSIZ[% 10/6/98 .4/21/99, 12/15/99, and
2/21/00. In addition ;p these notes, Sun Life also recewgq a_ report of an
echooardlogram_dated 4/2?/99 and stress tests dated 2/2‘!/00 and 10/6/98

The offi ice note of 5],2 g mdlpates ﬂaﬂcatl ygvars&mg;ﬁe‘ E@Jhé pharmacy for a

presonption The 1 0/6 98 note indicates that a treadmill test was to be

'..LY«}

The ofF ce noteS trom\.‘1[21[9 ,ﬁ nd' 12/15/3‘9,;;1@,@@1;9, o'gnpia,i'nts of chest

discomfort and exemopai short Of breath, By description, Mr. Johnson’s

chest d|scomfort is not typical of ‘an, rna peo;torrsy o
- N F R fé;fa; s .":.1,. :

The 4/27/99 echocardlogram of 4/27/99 shows a normal sm:ed Ieﬂ ventncle

normal cardiac valves, and a normal overall.ejection fraction (56%). This

ejection fraction'is wﬁhmnormai range and indicates excellent preservation

of left ventrrcular funot;on .
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The stress tests of 1 Q/Q(Q{B and, 242;1,/ngslgowws milar re rmults Mr Johnson
exercised for just, under8 mlnutes .He had no chest pain._ The BP response
was normal,. There were no ST, ghapges Both tests_were considered
negative for isohemla , : ,

Mr. Johnson performed 7 8 metabolic egu:vaéents (mets) of work ThlS is 80-

90% of normai exerc;jse oapaolty for all 60 year old men, nearly 100% of
nOrmal exerolse oapamty for sedentary 60 year old men,
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Mr, Johnson shouldbe abte {0, perform 3-4 mets on a sustamed baszs This
would include. (not Ismlted tol actlwtles such as stookmg shelves (light
objects), light we!dmg, i!ght carpentry auto repair, paper hanging, brick
faying, plastering, machine assembly, walking at 3mph on ievel ground.
Occasional fravel by usual conveyances (train, plane, automobile) should be
okay. He shouid be_ablie o walk at a moderate pace on level ground.
Climbing hilfs, etc’ couid be done occasionaily, but not for extended periods
of trme Occasronally chmbrng of a fa_dd
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As such, the medical evidence demanstrates that Mr, Johnson has the ability
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Exerting up to 10lbs gi_f_f@):;bg: occasionally (occasionally: activity or condition
exists up to one third of the time) and/or negligible amount of force frequently
(frequently: activity or condition exists from one third to two thirds of the time)
tolift, carry, push, pull or otherwise move objects, including the human body.
Sedentary work involyes sitting most of the time, but may involve walking or
standing for brief periods oftime. Jobs re sedentary if walking and standing
are required only occasionally and all other sedentary criteria are met.
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When refer.'r?'rji.gﬂ"é_%j‘ “Lig ht Work”
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Exerting up to 20 Ibs of force occasionally, and/or up to 10 pounds of force

frequently, andfor a negligible amount of force canstantly (constantly: activity
or coridition exists tworthirds thirds [sic] or more of the time) to move objects
Physical demand requirements are in excess of those for Sedentary Work.
Even though the weight lifted may be only a negligibie amount, a job should
be rated Light Work: (1) when if requires walking or standing to a significant
degree; or (2) when it requires sitting most of the time but entails pushing
and/or pulling of afm o leg controls; and/or (3} when the job requires working
at a production rate pace entailing the constant pushing and/or pulling of
‘materials even though the weight of those materials is negligible.
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In light of the evidence presented to Sun Lfe, It is Sun Life's conclusion that
Mr. Johnson was not fotally disabled from his regular occupation and his
claim for benefits is therefore de:r&‘ggg N
We regret our decision v.szr.qyfsi-.a?.&fﬁg.mr@mi@xgr@biep;.V_hpw\ever, we must
administer the. claim.in accordance with the provisions of the Policy. We
betieve this is the only decision we could make based.on the facts as we
‘understand them and as outlined above L :
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"Correspondence dated April 14, 2000 from LeeAnn Prigr fo counsel for plaintiff, Bates Documents

677-681 submitted by plainfiff and defendant. Also Sfatement of Uncontested Fagts in Support of
Defendant's Motion for Summary Judgment (Doc. 20), number 42; Statement of Uncontested Facts
by plaintiff (Doc. 25), and Defendant's Response to Plaintiffs Statement of Uncontested Facts
(Doc. 29), number 37. | .
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