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The court has carefully considered the petition, the record, the law applicable to this 

action, and the Report and Recommendation of United States Magistrate Judge Docia L. 

Dalby dated November 30, 2004 (doc. no. 13). 

Accordingly, defendant's Rule 12(b)(6) motion to dismiss for lack of subject matter 

jurisdiction (doc. no. 8) is DENIED, and pursuant to the fourth sentence of 42 U.S.C. 

§405(g), final judgment will be entered reversing the decision of the Commissioner denying 

plaintiffs request for an extension of time to administratively appeal the ALJ's decision of 

October 14, 1998, that denied plaintiffs claim for benefits and remanding this matter to the 

Commissioner for further proceedings consistent with the opinion of this court, including 

the presentation of any further relevant evidence developed by the parties. 

The Commissioner is directed to forward a copy of this court's opinion and report 

to the ALJ hearing the matter on remand . 
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