UNI TED STATES DI STRI CT COURT

M DDLE DI STRI CT OF LOUI SI ANA

NEWION MCNEALY ClVIL ACTI ON
VERSUS NUMBER 02-425- B- ML
EMERSON ELECTRI C COVPANY
d/ b/ a FI SHER SERVI CE COVPANY
RULING ON DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT

This matter is before the Court on a notion for summary
judgment filed by defendant, Emerson El ectric Conpany d/b/a Fi sher
Servi ce Conpany (“Fisher”).! For witten reasons which follow, the
defendant’s notion for summary judgnent on the federal clainms is
granted. Because the Court declines to exercise jurisdiction on
the state law clains, the state law clains are dism ssed w t hout
prej udi ce.

Newt on McNealy clains that: (1) Fisher discrimnated agai nst
hi m based on his race in violation of 42 U S.C. 82000e, et. seq.,
42 U.S.C. 81981, and La. R S. 823:301; (2) his civil rights were
vi ol at ed under 42 U.S.C. 82000e, et. seq., 42 U . S.C. 81981, and La.
R S. 823:301; (3) Fisher created a hostile work environment in
violation of 42 U. S.C. 82000e, et. seq., La. Cv. Code article
2315, and La. R S. 823:301; (4) Fisher discrimnated against him
based on his age in violation of 29 U S.C. 8621; (5) Fisher

retaliated against him for conplaining about Fisher’'s alleged
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environnental violations in violation of La. R S. 830:2027; and,
(6) he is entitled to damages for enotional distress, intentional
infliction of enotional distress, and | oss of past and future wages
and other enploynent benefits in violation of La. Gv. Code
article 2315 and La. R S. §23: 301.

The facts in this case have been stipulated to in the Pre-
Trial Oder? which was filed in this case. The Court adopts by
reference the facts stipulated to by the parties. These facts may
be sunmari zed as fol |l ows. Fi sher designs, manufactures, distributes
and services various types of industrial valves for use in the
petrochem cal industry. Part of Fisher’s business operation is
devoted to servicing, repairing, and assenbling its valves and
related products at service facilities |ocated throughout the
country. One of those facilities is |ocated in Gonzal es. Fisher’s
Gonzales facility enploys approximtely thirteen machinists who
work in one of two areas of the shop: the repair division and the
Encore divi sion. The repair division handles the service and
repair work for Fisher valves, and the Encore division, which was
recreated in June 1998, reconditions valves to Fisher
specifications for re-sale. Approxi mately one-third of the
machi ni sts work in the Encore division, but this nunber fluctuates

from tinme to time based on the Conpany’'s nmanpower needs.
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Machi nists working in the repair division performsimlar duties
and utilize the sane equi pment as those in Encore.

Fi sher maintains a witten policy prohibiting discrimnation
and harassnent in the workplace. The policy, which is dissem nated
to all enployees, provides a nechanism by which an enpl oyee who
feel s harassed or discrimnated agai nst can conpl ai n to managenent
or human resources.

The Conpany publishes a wage progression scale which governs
the rates of pay applicable to all service enployees, such as
machi ni sts, wel ders, nechanics, assenblers, and utility workers.
Enpl oyees receive set raises depending on the position that they
hol d and their performance over tine in the position. The highest
rate of pay in the facility is assigned to experienced nmachinists
and wel ders. Consistent with Conpany policy, Fisher posts openings
for non-tenporary positions in the shop, and enployees who are
eligible to bid for the positions are required to subnmt a request
to the general nmanager, Eric Kitto.

Plaintiff Newton MNealy, an African-Anerican male born on
March 6, 1955, began his enploynent with Fisher in 1987 as a
machi ni st on the night shift. Since 1990, plaintiff has remined
in the highest pay classification of any enployee in the shop
consi stent with the applicable pay scale.

In 1994, plaintiff bid on and was awarded a day shift position

as a utility worker. At this tine, plaintiff was earning $19. 10



per hour. The position for which plaintiff bid only paid $10.50
per hour, forty-five percent |ess than what plaintiff was maki ng.
Managenment explained to plaintiff that the position paid
substantially less than he was earning; however, plaintiff
i ndicated he was still interested in the job and was awarded the
position accordingly. On the first day he was to report to the new
job, plaintiff informed his lead man that he was no |onger
interested in the position because of the pay difference. Fisher
agreed to allow himto return to his machini st position.

In March 1998, plaintiff was awarded a machi ni st position on
the day shift. In June 1998, the Conpany expanded its Gonzal es
facility to include the new y-defined focus referred to as Encore.
Kitto asked all of his machinist if they were interested in
submtting bids to transfer to the Encore departnent. There were
two open slots and the following three nmachinists applied:
plaintiff; Henderson C ark, an African-Anmerican nale born in 1951
and hired by the Conpany in February 1979; and John Goi ngs, a Wite
mal e born in 1952 and hired by the Conmpany in May 1979. dark and
Goings were hired, and plaintiff never nade a conplaint to
managenent about this decision. The two positions paid the sane
rate that plaintiff was receiving.

I n Decenber 2000, the Conpany posted an openi ng for an Encore
machi ni st. This opening was slotted at a rate approxinmately

twenty-seven percent less than what plaintiff was nmaking, but



plaintiff applied for the position anyway. Rather than accept his
bid and put him into a |ower-paying position, Kitto net wth
plaintiff to make sure that plaintiff was aware that he was seeki ng
an inferior position and to avoid the same situation that had
occurred in 1994. Plaintiff told Kitto that he woul d get back with
hi mabout the position, and two days later, plaintiff told Kitto he
was no longer interested in the position when asked.

O her openings in the Encore division were posted by Fisher in
Decenber 2000. Fisher had posted openi ngs for a nechani c eval uator
and a wel der. The wel der position paid considerably |ess than
plaintiff was earning, and the nmechanic evaluator position paid
somewhat | ess than what he was earning. The welding position went
to Nick Veazy,?® who, unlike plaintiff at the time, was a certified
wel der. The nmechani c eval uator went to Matt Bourgeois.

In April 2001, plaintiff applied for an Encore machi nist
position. This position involved no pay raise and required that
the machinist perform simlar duties in the Encore part of the
shop. Kitto had to choose between plaintiff and Lloyd Young, a
VWhite male born in 1954 and hired by the Conpany in 1976. Around
this sane time, plaintiff bid for two machinist openings in the

Encor e di vi si on whi ch both paid twenty-seven percent | ess t han what

* There is a fact issue as to how Nick Veazy’s name is spelled, though it is hardly material
and does not affect the Court’s decision on defendant’s motion for summary judgment.
Defendant spells it “Veazy,” and plaintiff spells it “Veazey.” Because Veazy was employed by
defendant, the Court adopted its spelling of his name in this opinion.
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he was receiving as a machinist in the repair division. Kitto
arranged for plaintiff to be cross-trained and certified as a
wel der to increase his versatility, and in August 2002, plaintiff
agreed to a tenporary assignment in the Encore division as a
machi ni st earning his same rate of pay because of manpower needs.
Fi sher reprimanded plaintiff twice in Novenber 2002 for performance
and attendance issues. Later that nonth, plaintiff requested that
he be noved back to his prior position in the repair division, but
Fi sher declined the request because the manpower requirenents were
still such that the Conpany needed him to work in the Encore
posi tion.

On April 2, 2003, plaintiff was involved in an altercation
with a co-worker, Henderson Cark. The Conpany investigated the
i ncident and concluded that plaintiff had acted inappropriately.
Kitto nade the decision to suspend himw thout pay for two weeks,
place him on final warning status and require himto undergo an
eval uation to ensure that he was not a threat to his co-workers.
Further, the Conpany nmade the decision to end his tenporary
assignnment in Encore and nove him back to the repair division.
Plaintiff remains working as a machinist in the repair division
receiving the highest hourly rate in the shop in accordance wth
the wage rate scale.

On  Septenber 7, 2001, plaintiff filed a charge of

di scrimnation with the EECC al | egi ng age and race di scrimnation.



The EEQOC di sm ssed the charge and issued a right to sue letter on
January 30, 2002. Plaintiff filed this suit on April 30, 2002.
After discovery was conpleted and the final pre-trial order was
filed with the Court, the defendant filed its notion for summary
j udgment .

Plaintiff filed an opposition to the summary judgnment. 1In his
opposition plaintiff argues that he was subject to an adverse
enpl oynent action because the transfers would have significantly
affected his professional growmh and devel opnent, given him nore
benefits and responsibilities, and afforded hi mnore experi ence and
overtine. Plaintiff also contends there are pay discrepancies
bet ween positions he sought and his current position. Plaintiff
al so questions Fisher’s notive in advising him not to request
certain transfers as a nethod to keep him from getting the new
j obs. Finally, plaintiff argues his tine-barred clains remain
val id under the continuing tort or continuing violation doctrine.
Because there is no basis in law or fact to support any of
plaintiff’s argunents. Defendant’s notion for sunmary judgnent is
granted for reasons to follow
A. Standard for Summary Judgment

Summary judgnent should be granted if the record, taken as a
whol e, "together with the affidavits, if any, showthat there is no

genui ne issue as to any material fact and that the noving party is



entitled to a judgnent as a matter of |aw "* The Suprenme Court
has interpreted Rule 56(c) to mandate "the entry of sunmmary
judgnent, after adequate tinme for discovery and upon notion,
agai nst a party who fails to nake a showi ng sufficient to establish
t he exi stence of an el enent essential to that party's case, and on
which that party will bear the burden of proof at trial.?®

If the noving party neets this burden, Rule 56(c) requires the
nonnmovant to go beyond the pleadings and show by affidavits,
depositions, answers to interrogatories, adm ssions on file, or
ot her adm ssible evidence that specific facts exist over which
there is a genuine issue for trial.® The nonnovant's burden may
not be satisfied by conclusory allegations, unsubstantiated
assertions, netaphysical doubt as to the facts, or a scintilla of
evidence.’ Factual controversies are to be resolved in favor of
t he nonnovant, "but only when there is an actual controversy, that

I's, when both parties have submtted evidence of contradictory

*Fed R CGiv. P. 56(c); Wwyatt v. Hunt Plywood Co., 297 F.3d
405, 408-09 (5th Cr. 2002); New York Life Ins. Co. v. Travelers
Ins. Co., 92 F.3d 336, 338 (5th Cir. 1996); and Rogers v. Int’l
Marine Terminals, Inc., 87 F.3d 755, 758 (5th Cr. 1996).

5

Celotex Corp. v. Catrett, 477 U. S. 317, 322, 106 S.Ct.
2548, 2552, 91 L.Ed.2d 265 (1986); see also Gunaca v. Texas, 65
F.3d 467, 469 (5th Cr. 1995).

wallace v. Texas Tech Univ., 80 F.3d 1042, 1046-47 (5th
Gr. 1997).

" Little v. Liquid Air Corp., 37 F.3d 1069, 1077 (5th Cr.
1994); and wallace, supra at 1047.
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facts.”® The substantive | aw di ctates which facts are material and
determ nes whether or not summary judgnment should be granted.?®
Only disputes over facts that m ght affect the outcone of the suit
under the governing laww || properly preclude the entry of summary
judgrment.® The Court wll not, "in the absence of any proof,
assune that the nonnoving party could or woul d prove the necessary
facts.”' Unless there is sufficient evidence for a jury to return
a verdict in the nonnovant's favor, there is no genuine issue for
trial.* The Court now turns to a discussion of each of the

plaintiff’s clains.
B. Race and Age Discrimination Claims
1. 1998 Transfer Request

The clainms related to McNealy’'s 1998 transfer requests are
time-barred. Because Louisiana is a “deferral” state, plaintiff

had 300 days from the date of the last act of discrimnation to

¥ Wallace, supra at 1048 (citations omitted); see also
S.W.S. Erectors, Inc. v. Infax, Inc., 72 F.3d 489, 494 (5th G
1996) .

? Canady v. Bossier, 240 F.3d 437, 439 (5th Cir. 2001).

" Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-51; 106
S.Ct. 2505, 2511, 91 L.Ed.2d 202 (1986).

"' McCallum Highlands v. Washington Capital Dus, Inc., 66

F.3d 89, 92 (5th Cir.1995), as revised on denial of rehearing, 70
F.3d 26 (5th G r.1995).

2 Anderson, supra at 249-51; 2511

9



file a charge with the EECC.** MNealy's first conplaint with the
EEOCC was filed on Septenber 7, 2001; thus, his Title VII and ADEA
claims pertaining to the 1998 transfer requests are untinely.
Clainms asserted under 42 U. S.C. 81981 are subject to Louisiana s
one-year prescriptive period applicable to tort violations.?
Consequently, McNealy’s section 1981 clains pertaining to the 1998

transfer requests are tine barred.

Plaintiff’s reliance on the continuing tort or continuing
vi ol ation doctrine to oppose defendant’s argunent concerning the
1998 transfer requests is without nmerit under the | aw and facts of
this case. The Fifth Grcuit has identified three factors that
nmust be considered by the Court when determning if the conti nuing
violation doctrine is applicable: (1) whether the alleged acts
i nvolve the sane type of discrimnation; (2) the frequency of the
acts; and (3) whether the act has the degree of permanence that
shoul d trigger an enpl oyee’ s awar eness of and duty to assert his or
her rights.?® The continuing violation doctrine may not be used to
revive clains which were concluded in the past even though the

effects of the clains may still persist. It is inportant that

Y Huckabay v. Moore, 142 F.3d 233, 238 (5th Cir. 1998) citing 42 U.S.C. §2000e-
5(e)(1).

' Taylor v. Bunge Corp., 775 F.2d 617, 618 (5th Cir. 1985).

" See McGregor v. Louisiana State Univ. Bd. of Sup’rs, 3 F.3d
850 (5th Gr. 1993).

' Huckabay, supra at 239.
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Courts not confuse the continuing violation doctrine with a single
violation followed by continuing consequences. Only conti nuous

unl awful acts may formthe basis of a continuing violation.?

In Frank v. Xerox Corp.,® the Fifth Circuit held the
continuing violation doctrine did not save the plaintiffs clains
of pronotion and pay increase denials because such actions were
“separate and varied acts and deci sions that occurred at different
times.”?® This case is clearly applicable to a resolution of the
pendi ng notion for sunmary judgnent. The defendant’s denial of the
plaintiff’s 1998 transfer requests were separate and vari ed acts by
Fi sher, distinguishable fromany of the other enpl oynent deci sions
chal l enged in this case. Thus, the continuing violation doctrine
cannot save any clains based on the 1998 transfer requests from

being tinme barred by the applicable statutes of limtations.
2. Remaining Transfer Requests

Plaintiff’s clainms based on the remaining transfer requests
are not tinme-barred and nust be considered on their nerits.
Plaintiff attenpts to prove these race and age discrimnation
claims with indirect evidence. The Title VII, section 1981 and the

ADEA cl ai s must be anal yzed under the burden-shifting framework of

7 McGregor, supra at 866-67.
'8 347 F.3d 130 (5th Cir. 2003).
¥ Id. at 136.
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McDonnell Douglas Corp. v. Green.?® “Under this three-part schene,
a plaintiff nmust first present a prima facie case of
di scrim nation. A plaintiff satisfies this initial burden by
showing that (1) he belongs to a protected group; (2) he was
qualified for the position sought; (3) he suffered an adverse
enpl oyment action; and (4)he was replaced by sonmeone outside the
protected class. If the plaintiff can present a prima facie case,
t he burden shifts to the defendant to rebut the plaintiff’s case by
denonstrating a ‘legitimate, nondiscrimnatory justification for
its actions.” |If the defendant offers such a justification, the
burden shifts back to the plaintiff, who can attenpt to show t hat
the defendant’s proffered reason is sinply a pretext for

di scrimnation.”?

After reviewing the evidence, the Court finds that sunmary

judgnment should be granted on these remaining transfer requests

2411 U.S. 792,93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). The same McDonnell Douglas
burden-shifting framework used in Title VII cases is also used in section 1981 cases. See
Patterson v. McLean Credit Union, 491 U S. 164, 186-88, 109 S.Ct.
2363, 2377-79, 105 L.Ed.2d 132 (1989); Mason v. United Air Lines,
Inc., 274 F.3d 314, 318 (5th Cr. 2001); and Guerin v. Pointe
Coupee Parish Nursing Home, 246 F.Supp.2d 488, 501 (MD. La.

2003). Additionally, the Fifth Crcuit has interpreted the
McDonnell Douglas framework to apply to disparate treatnent

cl ai ms brought under the ADEA. See Smith v. City of Jackson, 351
F.3d 183, 196 (5th G r. 2003) and Sandstad v. CB Richard Ellis, Inc., 309 F.3d 893,
896(5th Cir. 2002). Thus, all of plaintiff’s discrimination claims under Title VII, section 1981,
and the ADEA must be analyzed under McDonnell Douglas.

*! Manning v. Chevron Chemical Co., LLC, 332 F.3d 874, 881 (5th Cir. 2003) citing
McDonnell Douglas, supra and Price v. Fed. Express Corp., 283 F.3d 715 (5th Cir. 2002).

12



because plaintiff failed to satisfy the adverse enpl oynent action
el ement of his prima facie case. An adverse enploynent action is
one that tends to result in a change in the enpl oyee’s enpl oynent
status, benefits or responsibilities.? The Fifth Circuit requires
the adverse enploynent act to be an “ultimte enploynent
decision.”? Utimte enploynent decisions involve acts such as
“hiring, granting | eave, di schar gi ng, pronoti on, and

conpensating.” %

Plaintiff has failed to produce any evidence to create a
mat eri al i ssue on whet her he suffered an adverse enpl oynent acti on.
A purely lateral transfer does not constitute an adverse enpl oynent
action within the nmeaning of Title VII.? Al of the remaining
transfer requests plaintiff conplains of were for positions that
paid either the sanme anpunt of noney plaintiff was making or
substantially less than what plaintiff was naking. 1In fact, the
evidence reveals that plaintiff is a machinist in the repair

di vision receiving the highest hourly rate in the shop. It can

** Shackelford v. Deloitte & Touche, LLP, 190 F.3d 398, 407 (5th Cir. 1999).
» Burger v. Central Apartment Management, Inc., 168 F.3d 875, 878 (5th Cir. 1999).
* Mattern v. Eastman Kodak Co., 104 F.3d 702, 707 (5th Cir. 1997 ).

* Burger, supra at 879 (Denial of transfer in which employee would have had same job
title, benefits, duties, and responsibilities did not amount to an adverse employment action in
Title VIl retaliation claim.). See also Veal v. AT&T Corp., 2000 WL 303299, *6 (E.D.La.
2000)(Denial of request for lateral transfer was not an adverse employment action in Title VII
race discrimination claim.).
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hardly be said that plaintiff sustained an adverse enploynent
action where plaintiff was allowed to continue to make nore noney
in his current position than he woul d have nmade if his request for

a transfer was granted.

Plaintiff al so argues that the advi se Fi sher gave whi ch noted
that plaintiff would nake |ess noney should the transfers be
granted and that he would not receive overtinme was only done
because of his race or age. This argunent is totally frivol ous and
does not rise to a level of an adverse enploynment action. It is
clear that the defendant was only trying to assist plaintiff by
ensuring that he remain the highest paid enployee in the shop.
Plaintiff has not submtted any evidence that he would have
recei ved any financial or other benefit by being transferred to a
| ower paying position. It rmust also be noted that plaintiff
concedes he was deni ed the wel der position in Decenber 2000 because
he was not as qualified as N ck Veazy, although he clains Fisher
did not train himas a welder because of his race or age. This
argunent is without nerit because the Fifth Crcuit has held that
denial of training in order to enable one to conpete for job
transfers is not an adverse enploynent action.? Thus, plaintiff

is unable to neet the adverse enpl oynent action requirenent of his

*¢ See Shackelford, supra at 406-07 and Dollis v. Rubin, 77 F.3d 777, 781-82 (5th Cir.
1995). This argument is also without merit because Fisher actually arranged for plaintiff to be
cross-trained and certified as a welder in August 2002.
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prima faci e case, and summary j udgnment on these remaini ng transfers

i s granted.

Even if this Court found that there was an issue of fact on
t he adverse enpl oynent action el enent, sunmary judgnment woul d still
be appropriate because plaintiff has failed to establish an issue
of material fact as to whet her defendant’ s nondi scrim natory reason
was a pretext. Once a Title VII case reaches the pretext stage,
the only remai ni ng question on sunmary judgnment i s whether there is
a conflict in substantial evidence to create a jury question
regardi ng discrimnation.?” Plaintiff clains he was overl ooked f or
three Encore positions in Decenber 2000 — machinist, welder, and
mechani ¢ eval uator. However, he failed to offer any evidence that
he was nore qualified than the persons who eventually received the
positions. In fact, the plaintiff actually renmoved his nane from
consideration for the mechanical job after being counseled by
Fi sher that the position actually paid | ess noney than he was then
making. It is also clear that the plaintiff did not get the wel der
position because the person chosen was a certified welder, and
plaintiff was not. Finally, plaintiff admtted in his deposition
t hat the person who did receive the nechani c eval uator job was the

nmost qualified person for the job.2? Plaintiff offers no additiona

" Shackelford, supra at 404.
28 Rec. Doc. No. 23, Exhibit “C” at 158-60.
15



evidence that the denial of any of these 2000 transfer requests

wer e based on his race or age.

Plaintiff is unable to create a jury question regarding the
2001 transfer requests. Plaintiff applied for three Encore
machi ni st positions in 2001 — one of which paid the sane rate he
was making and the other two paid twenty-seven percent |ess than
what he was making. The nmachinist position that paid the sane
salary plaintiff was receiving went to Lloyd Young. It is
undi sputed that Young’s skills were equivalent to plaintiff’s, and
he had nore seniority than plaintiff. Thus, there is no evidence
that this decision was based on race or age. The |esser paying
positions did go to younger white mal es, but the evidence submtted
indicates plaintiff withdrew his nane from consideration after
bei ng advi sed by Fisher the pay rate was |ess than he was naki ng.
The fact that plaintiff did not receive two positions that paid

| ess than he was nmeking fails to create a material issue of fact.

The Court has also considered plaintiff’s other argunents
which are clearly speculative, conflict with the stipulated facts
or are unsupported by evidence and finds these argunents to be
without nerit and insufficient to cause the Court to deny
defendant’s notion for summary judgnent. Evi dence that is too
specul ative or reliant on isolated incidents will not allowa Title
VII plaintiff to defeat a notion for summary judgnent. Such bare

al l egations, wi thout nore, are too speculative to create a jury
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guestion.?  Thus, sunmmary judgnent is granted in favor of the

defendant on all of the remaining transfer requests.
C. Hostile Work Environment Claims

Plaintiff also alleged that Fisher created a hostile work
environment in violation of Title VII and the ADEA because of his
race or age.3 To establish a hostile work environnment clai mbased
on race or age, plaintiff nust prove (1) he belongs to a protected
group; (2) he was subjected to unwelcone harassnent; (3) the
harassnment conpl ained of was based on race or age; (4) the
harassnent conpl ained of affected a term condition, or privilege
of enploynent; and (5) the enployer knew or should have known of
the harassnent in question and failed to take pronpt renedial
action.3® The harassnment is considered to affect aterm condition,
or privilege of enploynent only if it is “sufficiently severe or

pervasive to alter the conditions of the victims enploynent and

¥ Shackelford, supra at 405.

* The United States Supreme Court and the Fifth Circuit have not directly decided
whether the hostile work environment analysis may be extended to claims brought under the
ADEA. See Hernandez v. Department of Treasury, 2003 WL 22715648, n.7 (E.D.La. 2003).
Defendant contends plaintiff’s hostile work environment claims are based on age, in addition to
race, in its motion for summary judgment. A minority of lower courts in the Fifth Circuit have
imported the hostile work environment requirements for sexual and race harassment to ADEA
claims. See eg. Lacher v. West, 147 F.Supp.2d 538 (N.D.Tex. 2001). The Court need not
address this minor issue because, even if the hostile work environment analysis were to be
applied to plaintiff’s ADEA claim, plaintiff still fails to satisfy the requirements necessary to
sustain such a claim.

3! Ramsey v. Henderson, 286 F.3d 264, 268 (5th Cir. 2002).
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create an abusive working environnent.”32 “In determ ni ng whet her
a workplace constitutes a hostile work environment, courts nust
consider the following circunstances: ‘the frequency of the
discrimnatory conduct; its severity; whether it is physically
threatening or humliating, or a nere offensive utterance; and
whether it unreasonably interferes with an enployee’s work

per f or mance. " 33

Plaintiff has failed to present any facts to support his
hostile work environment. 1In fact, plaintiff did not even address
defendant’s notion for sunmary judgnment argunents regardi ng these
claims in his opposition. Def endant argues that plaintiff had
abandoned his hostile work environment clains by failing to file an
opposition. The Court does not need to address this contention
because the hostile work environnent clains may be di sposed of on
alternative grounds. Plaintiff has not produced any evidence of
sufficiently severe or pervasive conduct on Fisher’s behalf to
war rant sustaining his hostile work environnent clains. To support
a hostile work environnent claim plaintiff nust “subjectively

percei ve the harassnent as sufficiently severe or pervasive, and

> Harris v. Forklift Systems, Inc., 510 U.S. 17, 21, 114 S.Ct. 367, 370, 126 L.Ed.2d 295
(1993) quoting Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 106 S.Ct. 2399, 91 L.Ed.2d
49 (1986).

3 Ramsey, supra at 268.
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[ hi s] subjective perception nust be objectively reasonable.”3** The
evidence fails to reveal that the defendant’s acts were so severe
or pervasive that it would have been objectively reasonable for
plaintiff to believe he was in a hostile work environnent claim
Thus, all of plaintiff’s hostile work environnent clains nust be
di sm ssed. Thus, defendant’s notion for summary judgnent on these

clainms is granted.
D. Remaining State Law Claims

Plaintiff’s remaining clains are state |aw discrimnation
clainms of race discrimnation under La. R'S. 823:301; civil rights
under La. R S. 823:301; hostile work environment under La. Civ.
Code article 2315 and La. R S. 823:301; environnental whistlebl owner
retaliation under La. R S. 830:2027; and enotional distress,
intentional infliction of enotional distress, and | oss of past and
future wage and other enploynent benefits under La. Cv. Code
article 2315 and La. R S. 823:301. The Court declines to exercise
suppl enental jurisdiction over the state clainms pursuant to 28
US C 8§ 1367(a). In the exercise of its discretion, the Court

di sm sses these clains w thout prejudice.

E. Conclusion

* Frank, supra at 138.
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For reasons set forth above, defendant’s notion for sunmmary

judgnment on all federal clains is granted, and these federal clains

are dism ssed with prejudice.

The Court declines to exercise supplenental jurisdiction over

the state law clains, and these clains are disnissed wthout
prej udi ce.
Judgnent shall be entered accordingly.

Bat on Rouge, Louisiana, February 25 , 2004.

S/ Frank J. Pol ozol a

FRANK J. POLOZOLA, CH EF JUDGE
M DDLE DI STRI CT OF LOUI SI ANA
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