UNI TED STATES DI STRI CT COURT

M DDLE DI STRI CT OF LOUI SI ANA

KENNETH W AUSTI N, ET AL

ClVIL ACTI ON
VERSUS

NUMBER 00- 728-D-1
RALPH MABEY, AS BANKRUPTCY
TRUSTEE OF CAJUN ELECTRI C
PONER COOPERATI VE, INC., ET AL

RULING ON MOTION FOR SUMMARY JUDGMENT

This matter is before the court on a notion for summary
judgnment filed by defendant Ral ph Mabey, as bankruptcy trustee of
Cajun Electric Power Cooperative, Inc. (Cajun). Record docunent
nunbers 22-25, 38. The notion is opposed. Record docunent nunber
28-31.

Cajun filed for bankruptcy in Decenber 1994. Cajun was
mai nt ai ned as an ongoi ng business while the trustee attenpted to
sell the conpany’s assets. Utimately, a bid to purchase Cajun’s
assets by Louisiana Generating, L.L.C. (LaGen) was accepted and
incorporated into a plan of reorganization which was confirmed by
t he bankruptcy court in October 1999. Also in October 1999 four of
Cajun’s senior vice presidents accepted offers of enploynment with
LaGen, effective April 1, 2002. These persons were responsi bl e for
recommendi ng to LaGen which Caj un enpl oyees woul d be offered jobs
with LaGen. These four, as well as all other Cajun enployees,
continued to be enployed by Cajun until their enploynent with Cajun

officially ended on the closing date of the asset sale which was



March 31, 2000. After the closing date Cajun ceased all business
oper ati ons. On April 1, 2000, the generating plants and other
assets were owned by LaGen, and all former Cajun enpl oyees who
accepted enpl oynent with LaGen becane its enpl oyees.?

It is undisputed that Cajun’ s vice presidents, and ot her Cajun
supervi sory enpl oyees assisting them were acting as agents for
LaGen when recomrendi ng whi ch Caj un enpl oyees shoul d receive offers
of enploynment with LaGen. Nor did the parties dispute that the
Caj un vi ce presidents who nade enpl oynent recommendati ons to LaGen
were engaged in the type of conduct they were enpl oyed to perform
and that they did so during their normal work hours as Cajun
enpl oyees.? Plaintiffs argued that these Cajun enployees also
acted as agents for Cajun when rmaking the enploynent
recommendati ons since their purpose, in part, was to serve Cajun.
The question is whether the evidence relied upon by the plaintiffs
is sufficient, under the applicable law, to create a genuine
di spute for trial on this issue. A careful review of the summary
judgnent evidence leads to the conclusion that a reasonable jury
could not find in favor of the plaintiffs on this issue.

Therefore, Cajun’s notion for sunmary judgnment is granted.

! Record docunent nunber 24, defendant’s statenent of
uncontested material facts, nunbers 1, 2, 3, 4, 6, 8, 17, 19 and
20. Plaintiffs did not contest these material facts. Record
docunment nunber 28.

2 Record docunent nunber 30, plaintiff’s opposition
menor andum p. 14.



Procedural History

Plaintiffs inthis action are 35 individuals who were fornerly
enpl oyed by Caj un who have brought clains based on age, gender and
race discrimnation under 42 U S.C. 82000e (Title VIl), and 29
U S.C 8623(a)(1), the Age Discrimnation in Enploynent Act (ADEA),
agai nst Mabey, LaGen and NRG Energy, Inc. Plaintiffs also invoked
the court’s supplenental jurisdiction over state law clainms for
enpl oynment  di scrimnation, breach of contract, i ntentiona
infliction of enotional distress, negligence, abuse of rights,
detrinental reliance, negligent m srepresentation, and breach of
the duty of good faith and fair dealing.?

Def endant Cajun noved for summary judgnent because the
undi sputed facts in the record establish that, in the context of
their clainms, Cajun was not their “enployer” as that term is
defined under Title VIl and the ADEA. Defendant al so argued that
the record contains no evidence from which a reasonable trier of
fact coul d concl ude that Caj un discrim nated against the plaintiffs
based on their age, gender or race. |n support of the notion, the
defendant relied upon a statenment of uncontested naterial facts,

and excerpts from the deposition testinony of A Kell Mlnnis,*

3 Plaintiffs’ initial conplaint and first supplenental and
anmendi ng conpl aint, record docunent nunbers 1 and 5.

4 Defendant’s exhibit A



Alan D. WIllians,® Victor Elner,® John Brewster,’ and copies of
docunents filed in the Cajun bankruptcy proceeding.® In a reply
menor andum the defendant also submtted the deposition of
plaintiff Anthony W MMnn,® and another excerpt from the
deposition of WIlians.

Plaintiffs asserted that there is sufficient evidence in the
summary judgnment record to create a genuine dispute for trial on
t he question of whether the defendant satisfies the definition of
an enpl oyer under Title VII and the ADEA. Plaintiffs also argued
that if summary judgnment i s not appropriate on this threshold issue
the court should defer ruling on the defendant’s second basis for
the notion until all the relevant nerits discovery is conpleted.

In opposition to the notion, the plaintiffs offered a statenent of

> Defendant’s exhibit B. WIIlianms was LaGen’s president and
I n charge of overseeing the transition from Cajun to LaCen.

6 Defendant’s exhibit C.
" Defendant’s exhibit D.

8 Defendant’s exhibit E, TRUSTEE S MOTI ON FOR ENTRY OF ORDER
APPROVI NG MODI FI CATI ON OF SEVERANCE PAY POLI CY AND EMPLOYEE
RETENTI ON PROGRAM FOR NON- BARGAI Nl NG EMPLOYEES; Def endant’ s
exhi bit F, ORDER GRANTI NG TRUSTEE S MOTI ON FOR ENTRY OF ORDER
APPROVI NG MODI FI CATI ON OF SEVERANCE PAY POLI CY AND EMPLOYEE
RETENTI ON PROGRAM FOR NON- BARGAI NI NG EMPLOYEES.

° Defendant’s exhibit 1.

10 Defendant’s exhibit 2.



contested material facts, the affidavit of McM nn,?!* and excerpts
from the deposition testinony of Daniel MaclLeod, ' Brewster,®®
El mer,* Mclnnis,®™ and M chael Manning. ®

Summary Judgment Standard and Applicable Law

Summary judgnment is only proper when the noving party, in a
properly supported notion, denonstrates that there is no genuine
I ssue of material fact and that the party is entitled to judgnent

as a matter of law. Rule 56(c), Fed.R G v.P.; Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 247, 106 S.C. 2505, 2510 (1986). |If

the nmoving party carries its burden under Rule 56(c), the opposing
party nust direct the court’s attention to specific evidence in the
record which denonstrates that it can satisfy a reasonable jury
that it isentitled to verdict inits favor. Anderson, 477 U. S. at
252, 106 S.Ct. at 2512. This burden is not satisfied by sone
nmet aphysi cal doubt as to the nmaterial facts, concl usory
al | egations, unsubstantiated assertions or only a scintilla of

evidence. Littlev. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr.

1994). In resolving the notion the court nust review all the

o

1 Plaintiff’s attachnment
2 Plaintiff’s attachnent
3 Plaintiff’s attachnment
Y Plaintiff’s attachnent

5 Plaintiff’s attachnment

o A~ W N F

16 Plaintiff’'s attachnent



evidence and the record taken as a whole in the I|ight nost
favorabl e to the party opposing the notion, and draw all reasonabl e
inferences in that party' s favor. Anderson, 477 U.S. at 255, 106
S.Ct. at 2513. The court may not nake credibility findings, weigh

the evidence, or resolve factual disputes. Id.; International

Shortstop, Inc. v. Rally's, Inc., 939 F. 2d 1257, 1263 (5th Gr.

1991), cert. denied, 502 U. S. 1059, 112 S.C. 936 (1992).

The substantive law dictates which facts are materi al. Canady

v. Bossier Parish School Bd., 240 F.3d 437, 439 (5th Cr. 2001).

In this case the court nust apply the statutory definition of an
enpl oyer under Title VIl and the ADEA, as well as the agency
principles used to determ ne whether a predecessor conpany should
be held liable for alleged discrimnatory conduct. Both statutes
define an “enpl oyer” as a “person engaged in an industry affecting
commerce ... [and] any agent of such a person.” 29 U S.C 8630(b);
42 U.S.C. 82000e(b). Plaintiffs and defendant agree that the

principles set forth by the Fifth Crcuit in Mham v. Steego

Corp., ' govern the court’s summary judgnment inquiry. |n Mdham the

court relied upon Meritor Savings Bank, the Supreme Court deci sion

whi ch concl uded that Congress wanted courts to | ook to common | aw
agency principles for guidance in interpreting the definition of
enpl oyer under Title VII:

Congress’ decision to define ‘enployer’ to include any
‘“agent’ of an enployer ... surely evinces an intent to

73 F.3d 873, 876 (5th Cir. 1993), cert. denied, 510 U S
1197, 114 S.Ct. 1307 (1994).




place sone limts on the acts of enployees for which
enpl oyers under Title VII are to be held responsible.?!®

The agency principle relevant to the court’s analysis here is
that of “scope of enploynent”:

Section 219 of the Restatenent provides that a master is
liable for the acts of his servants “commtted while

acting in the scope of their enploynent”. A servant’s
conduct is within the scope of his enploynent if
(a) it is of the kind he is enployed to perform
(b) it occurs substantially within the authorized
time and space limts; [and]
(c) it is actuated, at least in part, by a purpose to

serve the naster
Rest at enent (Second) of Agency § 228(1).1%°
In the context of a claim based on unlawful discrimnation,
the court nust focus on the allegedly discrinmnatory acts rather
than acts for which the nmaster is |liable but which are not all eged

to be discrimnatory. See, Meritor Savings Bank, 447 U S. at 72,

106 S.C. at 2408 (discussing enployer’s liability for alleged
sexual advances by supervisor); Mham 3 F.3d at 875-76 (di scussing
enpl oyer liability for supervisor’s assuned racially discrimnatory

enpl oynment recomrendation); O Keefe v. Varian Associates, Inc.

1998 W. 417498, *3-4 (N.D. Ill. July 23, 1998) (addressing
enployer’s liability for allegedly discrimnatory hiring
recommendati ons of agent).

The third elenent of the restatenent principles governing

scope of enploynent is further explained in Restatenent 8§ 235 which

8 Moham 3 F.3d at 876, citing, Meritor Sav. Bank, FSB V.
Vinson, 477 U.S. 57, 72, 106 S.Ct. 2399, 2408 (1986).

1% Moham 3 F.3d at 876.




provi des that conduct is not within the scope of enploynent if it
is not performed for the purpose of serving the nmaster. As
explained in the coment to the article:

al t hough the servant woul d be authorized to do the very
act done if it were done for the purpose of serving the
mast er, and al t hough outwardly the act appears to be done
on the master’s account. It 1is the state of the
servant’s mind which is material.... Conduct is within
t he scope of enploynent only if the servant is actuated
to sone extent by an intent to serve his naster

Rest at enent (Second) of Agency 8§ 235 cnt. a.?°

Analysis

The wundisputed facts provide the background information
necessary to understand and resolve the | egal issues presented by
t he defendant’s notion for sunmary judgnent.

As sunmari zed above briefly, the bankruptcy court approved the
sale of Cajun’s assets to LaGen. The asset sale did not require
Cajun to hire enpl oyees for LaGen or to otherw se have a workforce
in place on April 1, 2000. Cajun was required only to maintainits
own wor kforce through the closing date of the asset sale on March
31, 2000. After the bankruptcy court approved the asset sale
Wl lians, the president of LaGen, offered enploynment with LaGen to
Mclnnis, Cajun’ senior vice president and corporate counsel,
Brewster, Cajun’s vice president of production, Mnning, Cajun’s
vi ce president of planning, rates and risk managenent, and El ner,
Cajun’s vice president of operations. These vice presidents

accepted the of fers of enploynment fromLaGen. After they accepted

20 |,



offers of enploynent with LaGen, WIllians requested them to
recommend whi ch Caj un enpl oyees shoul d be offered enploynent with
LaGen. A vice president not personally famliar with the enpl oyees
in his supervisory chain either did not make a recomendati on or
asked for recomendati ons from ot her supervisory personnel.?

In support of their position the plaintiffs relied upon the
affidavit of MM nn and excerpts fromthe deposition testinony of
MacLeod, El nmer, Brewster, MlInnis and Manning. Their testinony can
be summarized as follows. Wen they participated in making
recommendations to LaGen executives as to whom LaGen should make
offers of enploynent, part of their reason for acting was to
fulfill Cajun’s duty to cooperate under the purchase agreenent
whi ch had been approved by the bankruptcy court. They acted in
part to benefit Cajun in the bankruptcy by insuring an orderly
t akeover of operations by LaGen. ??

This evidence does not contradict or negate the undi sputed
fact that the enpl oynent reconmendati ons which the plaintiffs claim
were di scrimnatory were made by Caj un enpl oyees for the benefit of
t he purchasi ng conpany, LaGen. Furthernore, the plaintiffs failed

to present sufficient evidence to preclude summary judgnent on the

2l See, defendant’s statenment of uncontested naterial facts,
f10.

2 pPlaintiffs’ attachnment 1, MaclLeod’ s deposition, pp. 77,
78, 105; plaintiffs’ attachnent 2, Brewster’s deposition, pp. 79-
8l; plaintiffs’ attachment 3, Elner’s deposition, p. 66;
plaintiff’s attachnent 4, MInnis’ deposition, pp. 82, 83;
plaintiff’'s attachnent 5, Manning's deposition, pp. 51-53.

9



ot her circunstances cited in Moham which m ght prove a purpose to
serve Cajun. The court in Mham suggested that if the selling
conpany had contracted to have a workforce in place, or if the sale
was nore likely to take place, or at a higher price, if the
wor kf orce remai ned, then the predecessor conpany’ s agent m ght have
been actuated by a purpose to serve his enployer when allegedly
discrimnatory hiring recomendati ons were made.?* This |anguage
is probably dicta since the appellate court concluded there was no
evi dence that the predecessor conpany had contracted to have a
wor kf orce in place or that the sal e woul d have been affected if the
predecessor’s workforce renmained. Nonet hel ess, the evidence in
this case, as in Moham does not showthat Cajun contracted to have
a workforce in place after March 31, 2000, or that the sale itself
or the sale price would be affected if Cajun’s workforce remai ned
after March 31, 2000. |In fact, the undisputed evidence is clearly
to the contrary.

Plaintiffs’ reliance upon the deposition testinony cited,
sections 3.1 and 3.2 of the purchase agreenent, and the
announcenent nmenb in October 1999 is wunavailing.? The only
reasonabl e i nference which could be drawn fromthis evidence is an

intent by the Cajun vice presidents to cooperate with LaGen--for

23 Moham 3 F.3d at 876.

24 Menor andum si gned by MacLeod and Wl lians dated Cctober
18, 1999, announcing job offers to Brewster, Elner, Mnning, and
Mlnnis. Plaintiff's attachment 2, exhibit 5 to Brewster’s
deposition.

10



Its benefit--during the transition period fromthe approval of the
asset purchase agreenent to the date of the sale, and to hel p LaGen
sel ect the enployees it needed to run the conpany after the closing
date--again, for its benefit.

For example, section 3.2(a) of the purchase agreenent sets
forth Cajun’s obligation to retain the enployees necessary to
conduct the business until the closing. The very next phrase nmakes
it clear that LaGen had the sole discretion to determ ne whether
Cajun enployees would be enployed with LaGen after that date.?®
Al though Cajun had to cooperate with LaGen so that LaCGen could
choose its enployees to run the conpany after the sale, Cajun’s
cooperation does not equate to a responsibility of Cajun or its
agents to have a workforce in place on April 1, 2000. Plaintiff
failed to identify any |anguage in the agreenent that assigned
responsibility to Cajun for determ ning the enpl oyees that would
conti nue working after the conpany was acquired by LaGen.?® Al ong
wi th the contract, uncontradicted deposition testinony showed t hat
LaGen was in charge of having its organization and enpl oyees in
position for April 1, 2000. Plaintiffs failed to explain howthis

evi dence, or evidence of an intent to serve Cajun in the bankruptcy

2 “ . [P]rovided that nothing herein shall be deened to
affect Generating’ s right, inits sole discretion, to determ ne
whet her any enpl oyee will be enpl oyed by Generating after the
Closing Date....” See, Section 3.2(a), FIFTH AMENDED AND
RESTATED ASSET PURCHASE AND REORGANI ZATI ON AGREEMENT.
Plaintiff’s attachnent 4, exhibit 1 attached to Mlnnis’
deposi tion.

26 See, O Keefe, 1998 W. 417498 at *5.

11



proceeding, translated into sone contractual or other duty to
establish a work force for LaGen. Cajun’s duty to cooperate wth
LaGen during the transition period sinply did not include nmaking
any enploynent recomendations - recommendtiaons which the
plaintiffs allege were discrimnatory.

There is al so no evidence that the sale of Cajun’s assets was
nore likely to take place, or at a higher price, if its work force
remai ned. For exanple, there was no evidence presented regarding
the negotiations |eading up to the agreenent, or evidence that the
agreenent was conti ngent upon Caj un’s enpl oyees maki ng conm tnents
to continue enploynment with LaCen. The uncontradi cted evidence
showed that LaGen made offers to the Cajun vice-presidents and
i ndi vidual s they reconmmended because LaCGen’s officers believed
Cajun had good enpl oyees. If offers to Cajun enployees were
rejected, LaGen would ultimately go outside Cajun to fill the
positions LaGen deened necessary to run the business after the
cl osing date.?’

Plaintiffs’ argunment that Cajun had a nonetary incentive to
cooperate in LaGen’s hiring of Cajun enployees is also
unconvi ncing. The evidence the plaintiffs relied on was part of
the argunments included in the trustee’s notion to persuade the

bankruptcy court to approve changes in Cajun’s severance pay

27 See, plaintiffs' attachment 1, MaclLeod' s deposition, pp.
23, 24, 105, 106, 124; plaintiffs’ attachnent 4, Mlnnis’
deposition, pp. 108, 110, 111; defendant’s exhibit B, WIIlians’
deposition, pp. 40-42.

12



policy.?® Plaintiffs pointed to no evidence in the record which
showed that this information inpacted the negotiations or sale
bet ween LaGen and Caj un, or influenced the Caj un enpl oyees who nade
enpl oynent recomrendati ons to LaGen.

Plaintiff argued that the present case can be distinguished
from Moham because the sale here involved a utility in bankruptcy,
and sonme of the supervisors who made reconmendations had not
received offers fromLaGen.? As in Mham this case involves the
sal e of an ongoing business. It is also undisputed that even the
Cajun enployees nmking reconmendations who had not received
enpl oyment of fers knewt hey were nmaki ng t he recommendati ons for the
benefit of LaGen, and that these individuals were directed to do so
by supervi sors who had accepted enploynment with LaGen. Plaintiffs
failed to explain howthe fact that this case involves a utility in
bankruptcy, or that sone Cajun enployees participating in the
sel ection process had not received enploynent offers, warrants a
different result than that reached by the Fifth Grcuit in Mham

The summary judgnent record establishes that the evidence
relied on by the plaintiffs would be insufficient to satisfy a

reasonable jury that the Cajun enployees were acting within the

28 Defendant’s exhibit E, paragraph number 35. The notion
was filed about two years before the bankruptcy court approved
the asset sale.

2% See, for exanple: McMnn's affidavit; plaintiffs’
attachment 2, Brewster’s deposition, pp. 82, 83, 135, 136;
plaintiffs’ attachnent 3, Elnmer’s deposition, pp. 42, 43;
plaintiffs attachnent 4, Mlnnis’ deposition, pp. 100, 101;
plaintiff’s attachnent 5, Manning's deposition, pp. 66, 67.

13



scope of their enploynment with Cajun when they made enpl oynent
reconmendations to LaCen. Therefore, defendant is entitled to
judgnment as a matter of law on the issue of its status as an
enpl oyer under Title VIl and the ADEA.

Based on the resolution of the threshold issue of the
defendant’s status as an enployer, it is unnecessary to address or
deci de whet her the record contains evidence sufficient to preclude
sunmary judgment on the ultimate issue of discrimnation.?®

Accordingly, the notion for summary judgnent filed by
def endant Ral ph Mabey, as Bankruptcy Trustee of Cajun Electric
Power Cooperative, Inc., is granted, dismssing the plaintiffs
clainms under 42 U.S.C. 82000e and 29 U.S.C. 8623(a)(1).

Bat on Rouge, Louisiana, Decenber __ , 2001.

STEPHEN C. RI EDLI NGER
UNI TED STATES MAGQ STRATE JUDGE

30 Evi dence of an adverse enploynent action is one of the
el enments of a prima facie case of enploynment discrimnation.
See, Ross v. University of Texas at San Antonio, 139 F.3d 521,
525 (5th Cr. 1998); Shackelford v. Deloitte & Touche, LLP, 190
F.3d 398, 406-07(5th Cr. 1999). Plaintiffs asserted in their
opposi ti on nmenorandum that Cajun was partially responsible for
discrimnation in failing to extend job offers, or extending |ess
favorabl e job of fers based on age, gender or race. Yet, it is
undi sputed that Cajun could not make enploynment offers since
after the closing date it would no | onger exist as an enpl oyer.
In these circunstances it is unclear what adverse enpl oynent
action could be attributed to Cajun. Realistically, the act of
discrimnation alleged by the plaintiffs is LaGen's failure to
hire them See, McCann v. Texas City Refining, Inc., 984 F.2d
667, 674 (5th Cr. 1993).
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